[bookmark: _Hlk531336580][bookmark: _Toc31633832]3.	Coastal Shoreline Protection Measures (Sections 3.3 - 3.6)

[bookmark: _Shoreline_Protection]Coastal shorelines, those areas where the water meets the land, are inherently dynamic environments. A given shoreline may be stable for many decades, erode significantly in one season, and then remain stable in its new configuration for many decades.[endnoteRef:2] Shorelines are shaped over time by winds, waves, tides and currents, as well as human activities. These forces interact to move sand, rock and other types of beach sediment from one place to another, causing shorelines to recede in one area and accrete, or expand, in another - a process called littoral transport, or “littoral drift.”  [2:  A Landowner’s Guide to Protecting Shoreline Ecosystems. (2014). Islands Trust. Retrieved 5/24/2019 from http://www.islandstrust.bc.ca/media/282417/Landowners-Guide-September-draft-revised.pdf
] 


Chronic erosion occurs in locations where littoral sediment supplies are insufficient to balance wave and current forces, or in areas where sediment transport is blocked by erosion control structures such as jetties, groins, breakwaters and bulkheads. Chronic or excessive erosion can cause water pollution and water quality degradation as well as damage to vegetation, natural coastal features and built structures.

Flooding occurs when strong winds and/or high tides drive water inland over shoreline protective structures, beaches, wetlands and/or through inlets, channels, and tributaries. In addition, heavy precipitation events can cause river levels to rise in inland areas and travel downstream, adding to the rise in coastal water level. Increasing sea levels will result in more frequent and extensive storm flooding even on days with calmer winds or tides. Over the long term, this will mean permanent inundation in some areas. (See Chapter Four: Management of Floodplain Development).

Building structures too close to the shore places them at greater risk to erosion and flooding. This often leads to costly and problematic erosion control and shoreline armoring measures, placing undue economic and environmental strain on communities. Zoning amendments that establish setbacks, special use permit requirements and other local regulatory measures can reduce the risk of damage to structures and preserve natural features critical to the resilience of coastal systems. While such measures do not eliminate risk due to erosion and flooding, they can provide a measure of safety and an opportunity for other adaptive measures in the future.  

Coastal Ecosystems and Natural Protective Features
Coastal ecosystems are comprised of natural features such as dunes, bluffs, beaches, wetlands and nearshore areas. Article 34 of Environmental Conservation Law, known as the Coastal Erosion Hazard Areas (CEHA) Law, refers to these features as “natural protective features” because of the natural erosion, storm and flood protection they can provide to coastal communities. 

· Beaches protect inland areas from flooding and erosion by dissipating wave energy that would otherwise be expended against the toe or face of bluffs and dunes or that would send storm waters spilling onto upland property. 
· Beaches and dunes act as a reservoir of sand and other unconsolidated sediments that wash along the shoreline and form protective offshore sandbars and shoals that dissipate offshore wave energy.[endnoteRef:3] [3:  Town of East Hampton (NY) Municipal Code, Chapter 255 Zoning, Article IV Protection of Natural Resources, Section 255-4-15 Legislative findings regarding the functions and benefits of natural resources. Retrieved 5/24/2109 from https://ecode360.com/10414678
] 

· Wide beaches with a gradual slope dissipate wave energy better than beaches that are steep or narrow. 
· Dunes or bluffs located landward of a beach provide an additional layer of protection to uplands by absorbing wave energy.
· Coastal wetlands serve as a buffer to upland areas and provide flood protection and erosion control by absorbing flood waters and wave energy. (See Chapter Two: Wetland and Watercourse Protection Measures). 
[bookmark: _Hlk20383610]In addition to the functions listed above, natural protective features provide enhanced water quality, fish and wildlife habitat, and recreational opportunities. In developed areas or where development is desirable, zoning amendments and other local regulatory measures can help preserve natural protective features and their many benefits. Undeveloped areas with intact natural protective features and extensive fish and wildlife habitat and/or public recreation areas may be best protected through measures such as conservation area designation, conservation easements, and/or conservation zoning (See Chapter One: Basic Land Use Tools for Resiliency).
Coastal Erosion Hazard Areas (CEHA) Law 
Article 34 of Environmental Conservation Law, known as the Coastal Erosion Hazard Areas (CEHA) Law, seeks to protect New York’s built and natural shoreline environment from coastal hazards such as erosion and flooding. The CEHA law distinguishes between “natural protective feature areas” or NPFAs - areas that possess natural protective features including nearshore areas, beaches, dunes, and bluffs - and “structural hazard areas.” The phrase “structural hazard areas” in this case refers to areas that are located landward of natural protective feature areas and that are receding at a long-term average annual recession rate of one foot or more per year. NPFAs are delineated on CEHA maps. Only beaches, bluffs, dunes, and nearshore areas are mapped and regulated. 

Human activities such as development or modification of beaches, dunes, or bluffs can decrease, or completely remove the ability of these natural protective features to reduce erosion. CEHA restricts the siting of shoreline structures in areas designated under Article 34 to maintain the integrity of natural protective features and to reduce risk to shoreline communities. As coastal erosion increases and water levels rise, communities may wish to implement similar restrictions for non-CEHA shorelines using the authority granted by the State zoning enabling statutes, the New York State Constitution Article IX, or the Municipal Home Rule Law §10. Additional information on coastal erosion protection measures for both CEHA and non-CEHA areas is provided in sections 3.1-3.1.3 of this chapter.
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[bookmark: _Section_X._Great][bookmark: _Toc8291369][bookmark: Coastal_Setbacks]

[bookmark: _Hlk531346847][bookmark: _Toc31633842][bookmark: _GoBack]3.3	Basic Protections for Dunes, Beaches and Coastal Vegetation

Beaches, dunes and coastal vegetation are essential coastal resources. They provide important wildlife habitat, economic and recreation opportunities, as well as protection against erosion, flooding and storm surge, earning them the title “natural protective features.” Beaches deliver the first line of defense against coastal flooding and storm surge by acting as a buffer against flood and wave impacts. Dunes provide a second line of defense, particularly during storm events when waves are higher and reach further inland. Coastal vegetation stabilizes dunes and provides a third line of defense by reducing the force of waves and water. In addition to providing protection from storm events, healthy beach-dune systems also naturally recover from them over time. More information on the ecology and protective functions of coastal ecosystems can be found in the introduction to this chapter.

The keys to stable, healthy beaches and dunes are the presence of coastal vegetation and dependable supplies of sand. High, vegetated dunes are healthier and more stable than low, un-vegetated dunes. This is because coastal vegetation stabilizes sand already present in the system and captures additional windblown sand, increasing the size and stability of dunes over time and providing better protection for coastal communities. In turn, healthy dunes with abundant sand naturally replenish nearby beaches, preventing the need for costly beach nourishment projects. 
[image: ]
The structures pictured here are contributing to coastal vegetation loss and erosion due to their placement directly adjacent to and on top of the vegetated dune. 

Human disturbance can destroy coastal vegetation and cause sand to leave beach-dune systems, leading eventually to their loss. To discourage this outcome, municipalities can put regulations in place to restrict development, vegetation removal, harmful landscaping methods, or altering of sand dune fences that help keep sand in the system.[endnoteRef:8] Coastal setbacks that require built structures to be set back from natural coastal features such as the first line of stable vegetation are an excellent tool for protecting coastal vegetation, beaches and dunes (see Sections 3.2-3.2.4). A complementary technique is to establish a coastal vegetative buffer between natural coastal features and adjacent development. This is a designated area where natural and native vegetation must be protected or restored. A coastal vegetative buffer paired with a coastal setback can be a highly effective, comprehensive approach to safeguarding coastal resources and communities, providing numerous benefits including enhanced water quality, wildlife habitat, scenic value, and erosion and flood control (see Section 3.3.1).[endnoteRef:9] Another option that could complement coastal setbacks and vegetative buffers is to establish a “maximum disturbance area” that limits disturbance of coastal vegetation by permitting only a specified proportion of a building lot to be disturbed. Proportionately larger disturbance areas may be permitted on smaller lots in order to keep them buildable (see Section 3.3.2).  [8:  No Adverse Impact: A Toolkit for Common Sense Floodplain Management. (2003). Association
of State Floodplain Managers. Retrieved 6/1/18 from
http://www.floods.org/NoAdverseImpact/NAI_Toolkit_2003.pdf
]  [9:  Desbonnet, A., V. Lee, P. Pogue, D. Reis, J. Boyd, J. Willis, and M. Imperial. Development of Coastal Vegetated Buffer Programs. (1995). Coastal Management 23:91-109. Retrieved 5/20/2019 at http://people.uncw.edu/imperialm/Instructor/Papers/C_Mgt_Buffers.pdf
] 


In addition to the techniques mentioned above, avoiding and minimizing the construction of shoreline hardening or “armoring” structures helps prevent excessive erosion and keeps beaches and dunes healthy. The placement of hard structures such as seawalls, bulkheads, groins and jetties starve adjacent areas of sand naturally supplied by breaking waves and shoreline currents. This has the effect of destabilizing sand dunes and reducing their ability to absorb wave energy (see Sections 3.4-3.4.2 for information on alternative shoreline management options). 

In areas where beach access is permitted, natural coastal features can be protected by carefully designed dune walkovers. Walking over dunes tramples coastal vegetation and destabilizes dunes, creating bare depressions in the sand which expose the area to winds that blow the sand away. Public access should be via well-placed and well-designed dune walkovers (e.g., stairs and boardwalks) and be included as part of any significant new shoreline development (see Section 3.3.3). 

Basic protections for dunes, beaches, and coastal vegetation in this section include the following:

	TOOL
	DESCRIPTION

	Coastal Vegetative Buffers 
(Section 3.3.1)
	Maintains strips of natural vegetation between natural coastal features and coastal development, thereby increasing resilience, reducing risk and delivering many co-benefits. 

	Maximum Disturbance Area (Section 3.3.2)
	Limits disturbance to natural vegetation by setting a site disturbance threshold which varies with lot size.

	Design Standards for Dune Walkovers
(Section 3.3.3)
	Minimizes the negative impacts of dune walkovers by requiring compliance with certain design standards.


[bookmark: _Toc31633843]3.3.1	Coastal Vegetative Buffers

Vegetative buffers are commonly used to protect the health and resilience benefits of wetlands and watercourses (see Chapter 2: Wetland and Watercourse Protection Measures). A coastal vegetative buffer applies this same technique in the context of coastal shorelines. A coastal vegetative buffer is an area that is, or will be, vegetated with native shoreline species and which acts as a natural transition zone between coastal shorelines and adjacent upland development.[endnoteRef:10] Whereas a coastal setback establishes a minimum distance between natural coastal features (e.g. beaches, dunes and bluffs) and built structures, a vegetative buffer establishes a natural area adjacent to and landward of natural coastal features that must be retained in, or restored to, a natural vegetative condition. Coastal vegetative buffers effectively complement coastal setbacks (see Sections 3.2-3.2.4) by maintaining a strip of native vegetation within the setback in perpetuity. Coastal vegetative buffers add a layer of long-term protection for natural coastal features and native vegetation as well as upland structures. The width of the buffer is determined by the municipality. In general, the wider the buffer the more habitat, resilience, and water quality benefits it provides.[endnoteRef:11] [10:  The Rhode Island Coastal Zone Buffer Program. (1994). The Rhode Island Coastal Resources Management Program. Retrieved 7/2/2019 from https://www.epa.gov/sites/production/files/2015-12/documents/nps-ordinanceuments-a2b-rhode-island.pdf
]  [11:  Desbonnet, A., V. Lee, P. Pogue, D. Reis, J. Boyd, J. Willis, and M. Imperial. Development of coastal vegetated buffer programs. (1995). Coastal Management 23:91-109. Retrieved 5/20/2019 at http://people.uncw.edu/imperialm/Instructor/Papers/C_Mgt_Buffers.pdf
] 


In addition to the benefits already mentioned, coastal buffers also help ensure that coastal features such as beaches, dunes and wetlands have room to migrate landward with erosion and rising water levels.[endnoteRef:12] Municipalities can use erosion and/or sea level rise rates to determine appropriate buffer zones just as they would for coastal setbacks (see Section 3.2). Larger buffers could be required where there is sufficient buildable space, where there are important natural resources (e.g. wildlife habitats or natural protective features), and for larger-scale development projects. [12:  Adaptation Tool Kit: Sea-Level Rise and Coastal Land Use. (October 2011). Georgetown Climate Center (October 2011). Retrieved 5/24/2019 from https://www.georgetownclimate.org/files/report/Adaptation_Tool_Kit_SLR.pdf
] 


[image: H:\Model Local Laws\nps-ordinanceuments-a2b-rhode-island.jpg]
Coastal setbacks and vegetative buffers are powerful complementary tools for increasing coastal resilience. Image adapted from the Rhode Island Coastal Zone Council.[endnoteRef:13] [13:  The Rhode Island Coastal Zone Buffer Program. (1994). The Rhode Island Coastal Resources Management Council. Retrieved 9/26/2019 from https://www.epa.gov/sites/production/files/2015-12/documents/nps-ordinanceuments-a2b-rhode-island.pdf
] 


Coastal vegetative buffers provide numerous benefits and are a best management practice for the protection of: 

· Water Quality: Vegetative buffers along “coastal water bodies can be effective in trapping sediments, pollutants (including oil, detergents, pesticides, herbicides, insecticides, wood preservatives and other domestic chemicals), and absorbing nutrients (particularly nitrogen) from surface water runoff and groundwater flow.” [endnoteRef:14] [14:  Ibid.
] 


· Coastal Habitat: Coastal vegetative buffers provide “cover from predation and weather, and habitat for nesting and feeding by resident and migratory species.” [endnoteRef:15]  [15:  Ibid.
] 


· Scenic and Aesthetic Quality: Coastal vegetative buffers enhance and protect scenic and visual aesthetic resources along the coast. Coastal vegetative “buffers also preserve the natural character of the shoreline, while mitigating the visual impacts of coastal development.” [endnoteRef:16]   [16:  Ibid.
] 


· Erosion Control: Coastal vegetative buffers “provide a natural transition zone between the open coast, shoreline features and upland development.”[endnoteRef:17] Natural vegetation within a coastal vegetative buffer “helps to stabilize the soil, reduces the velocity of surface water runoff, reduces erosion of the soil by spreading runoff water over a wide area, and promotes absorption and infiltration through the detrital (leaf) layer and underlying soils.”[endnoteRef:18] Extensive root systems often associated with buffer vegetation also help prevent excessive shoreline erosion from large waves and during coastal storm events by stabilizing underlying soils. [17:  Ibid.
]  [18:  Ibid.
] 


· Flood Control: Coastal vegetative buffers “aid in flood control by reducing the velocity of runoff and by encouraging infiltration of precipitation and runoff into the ground rather than allowing runoff to flow overland and flood low lying areas.”[endnoteRef:19] In addition, coastal vegetative buffers often occupy the flood plain itself and thus add to coastal flood protection and wave attenuation, similarly to riparian buffers in riverine or lake environments. [19:  Ibid.
] 


USAGE

Incorporate into the performance standards section of a municipal zoning law or incorporate into the list of shoreline protection and erosion prevention measures required in specific districts.

ADAPTED FROM THE FOLLOWING SOURCE

Town of Coxsackie (NY) Municipal Code, Part II: General Legislation/Zoning, Article III Districts, Boundaries and Regulations, Section 201-10 WR -Waterfront Residential District[endnoteRef:20] [20:  Town of Coxsackie (NY) Municipal Code, Part II: General Legislation/Zoning, Article III Districts, Boundaries and Regulations, Section 201-10 WR -Waterfront Residential District. Retrieved 9/27/2019 from https://ecode360.com/13876045?highlight=park-related&searchId=7450922377815672
] 


Rules and Regulations of the State of Georgia, Rule 391-3-7.05 Buffer Variance Procedures and Criteria[endnoteRef:21] [21:  Rules and Regulations of the State of Georgia, Rule 391-3-7.05 Buffer Variance Procedures and Criteria. Retrieved 9/27/2019 from http://rules.sos.ga.gov/gac/391-3-7?urlRedirected=yes&data=admin&lookingfor=391-3-7
] 


The Rhode Island Coastal Zone Buffer Program, adopted in 1994 by the Rhode Island Coastal Resources Management Program.[endnoteRef:22]  [22:  The Rhode Island Coastal Zone Buffer Program. (1994). The Rhode Island Coastal Resources Management Program. Retrieved 7/2/2019 from https://www.epa.gov/sites/production/files/2015-12/documents/nps-ordinanceuments-a2b-rhode-island.pdf
] 


LANGUAGE

Section X. Coastal Vegetative Buffers

A.  Purpose [omitted].  

B.  Coastal Vegetative Buffers

(1) Coastal Vegetative Buffers. A coastal vegetative buffer of native flora in an undisturbed state shall be maintained on each parcel or lot between the landward edge of the furthest landward feature and a point [insert number of feet, such as 35] feet from and perpendicular to the landward edge of the furthest landward feature. In cases where native flora (vegetation) does not exist within the coastal vegetative buffer, the Planning Board may require restoration efforts which include, but are not limited to, replacing the vegetative strip with native plant species.  

(2) Coastal vegetative buffers shall remain covered with native flora and in an undisturbed state in order to promote a goal of preserving, protecting, and restoring of ecological systems. However, the [Town/Village/City] may permit minor alterations to the vegetative buffer by special use permit in accordance with the following requirements:

(a) No clear-cutting shall be allowed.

(b) Trees may be removed if the applicant can demonstrate one or more of the following conditions:

[i]   It is clearly necessary for traffic safety.
[ii] It is clearly necessary for the development of an approved principal or accessory use or building, street, sidewalk, paved area, driveway, stormwater facility, utility or sewage system.
[iii] It is within 25 feet of the foundation of an approved structure.
[iv] It is diseased, dead or poses a clear danger to a structure, utility or public improvement.
[v] It is related to agricultural activities, such as orchards or cultivation activities.

(c)  Existing soil and organic matter shall not be altered or disturbed within the coastal vegetative buffer.
(d) No structures shall be permitted within the coastal vegetative buffer, with the exception of docks, boat ramps, pump houses, pervious walkways, and elevated walkways which provide the property owner with reasonable access to the water. Park-related furnishings (benches, picnic tables, pavilions, refuse containers, etc.) and vehicular parking areas shall be permitted, if associated with public recreation areas or public access to the shore.

(e) No unsightly, offensive, or potentially polluting material, including but not limited to lawn clippings, leaves, garbage, refuse containers, junk cars, junk appliances, or toxic materials, may be dumped or stored within the coastal vegetative buffer. The vegetative buffer shall not contain commercial or industrial storage or display, manufacturing or processing activity, loading and unloading areas or vehicular parking areas.

(f) For new construction, where there is no preexisting natural vegetation, developers shall provide native vegetation which shall screen the proposed development from the water. The width of this revegetated buffer should be at least 35 feet from the landward edge of the furthest landward feature. The plant material should consist of indigenous trees and shrubs appropriate to shoreline habitats.

(g) For new construction, reasonable efforts shall be taken during construction to ensure that trees protected by this section are not accidentally injured or removed, including root compaction by equipment or change in grade level. The developer shall replace any protected trees which are destroyed or injured with mature trees of similar diameter.

C. Waivers.  The planning board may waive the coastal vegetative buffer requirements only where the applicant provides reasonable evidence that impacts to the coastal vegetative buffer have been avoided or minimized to the fullest extent practicable and only in the following cases:

(1) The shoreline feature from which the coastal vegetative buffer is to be measured accounts for 50 percent or more of the lot.

(2) The project involves minor alterations to a preexisting structure. 

(3) The project involves the construction or repair of an existing infrastructure project or a structure that, by its nature, must be located within the vegetative buffer. Such structures include docks, boat ramps, pump houses, pervious walkways and elevated walkways which provide the property owner with reasonable access to the water, and stabilization of areas of public access to water.

(4) The project will result in the restoration or enhancement to improve water quality and/or aquatic habitat quality.

(5) Vegetative buffer intrusion is necessary to provide reasonable access to a property or properties.

(6) The intrusion is for gravity-flow sewer lines that cannot reasonably be placed outside the vegetative buffer, and stream crossings and vegetative disturbance are minimized. 

(7) Crossing for utility lines, including but not limited to gas, liquid, power, telephone, and other pipelines, provided that the number of crossings and the amount of vegetative disturbance are minimized. 

(8) Recreational foot trails and viewing areas, providing that impacts to the vegetative buffer are minimal.

[bookmark: _Toc31633844]3.3.2	Maximum Disturbance Areas

One way for municipalities to conserve coastal vegetation and maintain its benefits is to establish a “maximum disturbance area.” This restriction limits disturbance of natural vegetation to a threshold proportion of the lot, beyond which any additional disturbed areas must be restored and revegetated with native vegetation. In order to not prohibitively restrict use or development of smaller lots, small lots may be allowed proportionately larger disturbance areas. 

For a higher level of protection for coastal vegetation and natural coastal features, municipalities may pair the maximum disturbance area requirement with additional shoreline and coastal vegetation protection measures, including the coastal vegetative buffer presented in the following section. 

The disturbance of vegetation is among the restrictions the State of Maine’s Mandatory Shoreland Zoning Act requires municipalities to include in mandatory locally-adopted land use controls for shoreland areas. [endnoteRef:23], [endnoteRef:24] [23:  Maine Department of Environmental Protection, Issue Profile: Clearing Vegetation in the Shoreland Zone. (2018.) Retrieved 8/1/2019 from https://www.maine.gov/dep/land/slz/ip-szveg.html
]  [24:  State of Maine, Guidelines for Municipal Shoreland Zoning Ordinances. (2015.) Retrieved 8/1/2019 from https://waterfordme.org/Ords/SLZamendJuly15.pdf
] 


USAGE

Add to the general provisions of the municipal zoning law a section on additional land use regulations or incorporate the maximum disturbance provisions into provisions relating to a district or overlay district that addresses coastal erosion hazard areas or coastal floodplains. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of Southampton (NY) Municipal Code, Chapter 330 Zoning, Article IX Coastal Erosion Hazard Adjacent Areas, Section 330-46.3 Native vegetation and natural vegetation protection standards[endnoteRef:25] [25:  Town of Southampton (NY) Municipal Code, Chapter 330 Zoning, Article IX Coastal Erosion Hazard Adjacent Areas, Section 330-46.3 Native vegetation and natural vegetation protection standards. Retrieved 6/27/2019 from https://ecode360.com/26940546
] 


LANGUAGE

X. Maximum disturbance areas. All regulated activities and development in the [insert name of district or zone] shall comply with the following conditions: 

(1) For residential lots and tracts, the total area of clearing or other disturbance of natural vegetation or natural grades ("site disturbance") shall not exceed the greater of the following area in square feet or percentages of total lot size:

	Lot Size (square feet)
	Maximum Disturbance Greater of:

	1 to 15,000 
	50% of lot

	15,001 to 30,000 
	7,500 sq. ft. or 40% of lot

	30,001 to 60,000 
	12,000 sq. ft. or 35% of lot

	60,001 to 90,000 
	21,000 sq. ft. or 25% of lot

	90,001 to 140,000 
	22,500 sq. ft. or 20% of lot

	140,001 to 200,000 
	28,000 sq. ft. or 15% of lot

	200,001 or greater 
	30,000 sq. ft. or 10% of lot



(2) Landscaping within the approved site disturbance area shall be at the discretion of the owner or occupant and not subject to regulation under this chapter. At the request of the [Enforcement Officer/Code Official], the owner shall deliver a survey by a licensed surveyor identifying the limits of site disturbance and the amount and percentage of the lot cleared or disturbed.

(3) Where two residential parcels are merged in the same name and title after the effective date of this chapter and contain only one single-family residence, the maximum allowable site disturbance shall not exceed one and a half times the amount set forth in Paragraph (1) above. 

(4) For nonresidential lots or tracts proposed for development, the amount of site disturbance shall not exceed fifty percent of the area of the lot or tract. 

(5) Structural pedestrian walkways or accessways over dunes or bluffs and permeable driveways located landward of the applicable dune set back line shall be excluded from site disturbance calculations.

(6) Any and all applications for a [insert permit type, if applicable] permit or building permit within the [insert name of zoning or overlay district, if applicable] District shall include native revegetation and restoration measures sufficient to meet the standards set forth below:

(a) The limits of site disturbance shall be identified.

(b) The applicant for a permit shall have the proposed building and/or structure and the areas to be disturbed staked by a licensed surveyor in accordance with the survey. In addition, stakes shall be installed marking the perimeter of the area to be disturbed.

(c) Each application for development shall include a revegetation and restoration plan, which utilizes native vegetation and which revegetates and restores areas that are temporarily cleared or disturbed beyond the limits set forth in Paragraph (1) above during development activities, or are required to be revegetated in connection with a permitted expansion of a lawfully preexisting nonconforming principal residence.

(d) Revegetation and restoration shall, to the maximum extent possible, result in the reestablishment of the native vegetation association which existed prior to site disturbance.

(e) Native vegetation authorized and approved by the Chief Environmental Analyst [or insert equivalent authority] shall be used for revegetation and restoration purposes.

(7) The provisions of this section do not apply where the natural vegetation on a lot or tract has been substantially disturbed as a result of agricultural land uses prior to the effective date of this section of law; provided that such previously disturbed lands (or any portions thereof) that are left to revert to natural vegetation for a period of five years shall be subject to the provisions of this section.


[bookmark: _Coastal_Erosion_Protection][bookmark: _Toc31633845][bookmark: _Toc11929844]3.3.3	Design Standards for Dune Walkovers

Providing access to public beaches through well-designed dune walkovers is critical to prevent dunes from being destabilized by foot traffic. However, hard structures such as dune walkovers starve adjacent areas of sand. Therefore, private dune walkovers should be limited or prohibited when sufficient public access is already available nearby. To control the placement of dune walkovers, a municipality may enact a law prohibiting the construction of dune walkovers where the structures do not currently exist and prohibiting reconstruction where they have been damaged beyond use. 

Design standards for private dune walkovers can help minimize impacts to dune systems where there are no feasible alternatives for public access to the beachfront. An example of this application can be seen in the Town of Salisbury (MA) Beach Dune Walkover Access Design Standards.
 
    Dune walkovers at Southwick Beach State Park on Lake Ontario in Jefferson County[endnoteRef:26] [26:  Steadman, Geoffrey B. New York’s Eastern Lake Ontario Dune and Wetland System: Guidelines for Resource Management in the 21st Century. (2007) New York State Department of State, Division of Coastal Resources. Retrieved 7/3/2019 from https://www.dos.ny.gov/opd/programs/pdfs/Guidebooks/LakeOntarioDune.pdf
] 


 USAGE

Add to the shoreline or environmental protection section of the municipal zoning law or add new numbered paragraphs to the general standards for construction in the Coastal High Hazard Areas section of the existing municipal flood damage prevention law (generally Section 5.1-1). Coastal High Hazard Areas includes zones designated on the flood insurance rate map (FIRM) as Zone V1-V30, VE and V.

ADAPTED FROM THE FOLLOWING SOURCE

The Town of Salisbury (MA), Beach Dune Walkover Access Design Standards[endnoteRef:27] [27:  The Town of Salisbury (MA), Beach Dune Walkover Access Design Standards. Retrieved 7/2/2019 from https://www.salisburyma.gov/sites/salisburyma/files/uploads/beach_access_design_standards_2019update.pdf
] 


LANGUAGE

Section X. Design Standards for Dune Walkovers
A. Legislative intent. The intent of these standards is to provide a means of balancing the need for beach access with protecting the coastal dunes, which in turn will help to maintain the dune’s function of storm damage protection and flood control. 

B. Applicability. The following design standards apply to all properties located within the [insert name of zoning district] and shall be applied by the [Planning Board/Zoning Board of Appeals/Conservation Commission] when reviewing special use permit applications for the installation of new access across coastal dunes, as well as for repairing or replacing substantially reconstructed or substantially damaged walkways across coastal dunes.

C. Requirements and procedures.

(1) Applicants wishing to obtain a Dune Walkover Special Use Permit must follow the procedures for obtaining a special use permit under section [insert section number dealing with special use permits] of the [City/Town/Village] municipal code.

(2) In addition to other requirements pertaining to special use permit applications, applications must submit an engineered drawing of the stairs to be permitted, drawn to scale. Stairs must be designed to meet the Dune Walkover Design Standards listed under General Design Standards contained in Paragraph D.

D. General Design Standards.

(1) Wherever possible, existing public access maintained by the State of New York or the [County/City/Town/Village of _______] shall be preferred over private access. Therefore, the preferred access to the beach will be via the public access for properties that directly abut or are adjacent to these access ways.

(2) Wherever possible, common or shared access servicing multiple properties will be encouraged.

(3) Site conditions will help identify if an elevated boardwalk is preferred over an at grade access. This will be determined upon the size of the dune and the slope of the seaward dune face. Dunes that are relatively small in height and that have a gradual seaward dune face may be suitable for an at-grade access. If the site is suitable for an at-grade access it shall be no wider than 36 inches and the alignment shall be well marked. The direction or approach of the at-grade access will be determined based upon site conditions. Generally, the approach should be to the southeast at a 45-degree angle to the shore.

(4) Where site conditions require an elevated boardwalk the following standards shall be employed:

(a) The height from the dune surface (sand) to the lowest horizontal part of the boardwalk (excluding piles or other vertical supports) shall be a minimum of 18 inches for retrofitted boardwalks and a minimum of 24 inches for new boardwalks or as high as it is wide, whichever is appropriate. No skirts, lattice or similar trim components will be allowed. The design height above the dune shall also consider the height of the adjacent dunes.

(b) The maximum width of the boardwalk shall be 36 inches.

(c)  All boardwalk decking shall have a minimum of one inch spacing. 

(d) The boardwalk shall be designed to allow modifications as the dune grows in height and width.

(e) The boardwalk shall be designed with removable or breakaway sections, especially for those areas where the boardwalk or stairs from the boardwalk are located on the most seaward face of the dune or on the beach.

(f)  The approach or direction of the boardwalk from the private property to the beach will be determined based upon site conditions.

(g) No risers will be allowed on stairs.

(h) Vertical supports shall be pilings or posts that are driven and are not to be encased in concrete or other footings. No heavy equipment or machinery shall be used to install the vertical supports.

(i)  Vertical supports are not to be installed in dune slopes that are steeper than 30 degrees.

E. Maintenance. Beach access stairs must be operated and maintained as required, including the removal of beach stairs in the winter, and their storage in a suitable location. No portion of a privately-owned boardwalk or stairs that is removed on a seasonal basis shall be stored on state, county, or municipal property or on any portion of a vegetated dune. It is recommended that removed portions of the boardwalk or stairs be stored on portions of the boardwalk that are not removed.










[bookmark: _Toc31633846]3.4	Shoreline Management Alternatives

With more-frequent severe storms, volatile precipitation patterns and accelerating erosion rates and sea-level-rise, municipalities can increase their coastal resilience by regulating shoreline management, or stabilization, measures in designated zoning or overlay districts.[endnoteRef:28] Shoreline management measures are typically used to reduce an upland area’s flood or erosion risk, or to stabilize an eroding shoreline. The measures generally fall into three categories: (1) natural or non-structural, (2) nature-based, and (3) structural.  [28:  Brown, A.C., and A. McLachlan. Sandy shore ecosystems and the threats facing them: some predictions for the year 2025. (2002). Environ. Conserv., 29, 62-77. Retrieved 11/29/2019 from https://pdfs.semanticscholar.org/01de/25c9136350052badef83c3a2c8cb188ee061.pdf?_ga=2.95071260.1849652252.1575044464-582552984.1575044464
] 


Non-Structural Measures and Natural Features
· Description: Non-structural measures include measures which make built structures more resilient to coastal hazards without the use of shoreline “hardening” structures. This may include building elevation and floodproofing as well as siting or moving structures out of hazardous areas, all of which help conserve natural features. Natural features are landforms created by physical, geological, biological, and chemical processes of the environment. They are complex systems existing in dynamic equilibrium, meaning that continual change and fluctuation are fundamental to their health and function. Natural features can mitigate flooding and erosion impacts by acting as porous barriers, providing topographic roughness that reduces water velocity, allowing for storage and absorption of water, stabilizing sediment, or by supplying sediment to other natural features. Development that impedes the dynamic characteristics of natural features can lead to their degradation and loss. Because non-structural measures allow natural coastal processes to continue unimpeded, on-site or down drift erosion and other impacts to adjacent areas are generally minimal as compared to structural measures.
· Examples: Barrier islands, reefs, sand dunes, bluffs, beaches, stream banks, wetlands, and coastal vegetation. Other examples of non-structural measures are building elevation, floodproofing, open space preservation, and re-grading slopes to reduce bank failure and support native vegetation.
· Maintenance: Absent human influence, natural features are self-sustaining and require little or no maintenance. Certain restoration activities may require more maintenance. 
Nature-Based Features
· Description: Nature-based measures, or nature-based features (NBF), are shoreline management techniques that integrate structural components with living material and natural substrate designed to emulate natural features and processes. NBF provide services/benefits such as erosion and stormwater management, flood risk reduction and water quality improvement, as well as secondary benefits such as habitat, improved aesthetics and carbon sequestration. Nature-based approaches may not be appropriate in areas with high wave energies. 
· Examples: Sediment nourishment, bank stabilization using vegetation, living shoreline approaches (e.g., sill-protected wetlands), and other measures.  
· Maintenance: NBF may require routine maintenance to reliably provide the intended benefits (e.g., hazard risk reduction and ecological benefits). However, NBF typically require more upfront maintenance until vegetation/natural features are established.  NBF can often be adapted over the course of time without need for complete removal and reconstruction.
Structural Measures
· Description: Structural measures are shoreline management techniques that rely on physical structures and hardened materials placed on or near the shoreline to control or direct water and sediment movement. These structures are typically referred to as “erosion protection devices” or “erosion control devices.” Structural measures are designed to reduce erosion and/or flooding impacts to upland areas, but they often exacerbate erosion elsewhere. Furthermore, structural measures impede natural coastal processes such as the landward migration of natural features (e.g. wetlands, beaches and dunes), ultimately causing these features to be lost. The use of structural measures is known as shoreline “hardening” or “armoring.”
· Examples: bulkheads, revetments, breakwaters, seawalls, jetties, and groins. 
· [bookmark: _Hlk20749012]Maintenance: Structural measures should be regularly checked for degradation and damage. At the end of their useful life, they may require complete excavation, disposal of old material, and reconstruction.
[image: ]
Nature-based features are designed to emulate natural features and processes, allowing them to deliver multiple resilience benefits while avoiding the negative side effects of structural measures. Proceeding clockwise from upper left, the above photos illustrate the transformation of a Niagara River shoreline using a combination of nature-based features including rock toe protection, fiber logs and natural vegetation.
[bookmark: _Hlk26340531]When sited and designed properly, non-structural and nature-based measures that utilize or imitate natural features can effectively reduce erosion and mitigate flood damage while improving water quality, promoting healthy ecosystem function and supporting near shore and aquatic habitats. Such measures can also accommodate the landward migration of natural features due to rising water levels, unlike structural measures. In light of their many benefits and advantages, non-structural measures that conserve and restore the resilience capacity of natural features should always be considered first. Where natural features and non-structural measures are not feasible, nature-based features should be considered next. As described above, both natural and nature-based features deliver better environmental outcomes and fewer negative side effects than traditional structural approaches. Natural and nature-based features are preferred by State and federal regulators for this reason. These approaches are not always appropriate, however, and a site characterization is necessary to determine the appropriate approach and design for a given location. 

[bookmark: _Hlk11751900]Structural approaches should be considered only where natural, non-structural and nature-based solutions will not provide the necessary level of protection for upland development, assuming the development is in fact appropriate for the site based on environmental factors and coastal hazards. Structural measures may be necessary to protect certain, more immobile assets, such as roads, bridges, and critical facilities, and to provide for water-dependent uses, but such measures should be avoided wherever possible. When structural measures are used, the project area should be limited to the smallest effective footprint. 

Structural shoreline management techniques are problematic in that they exacerbate shoreline erosion and prevent the landward migration of natural features in response to rising water levels, leading to reductions in habitat, resilience and public access. Biologists and engineers have found that in addition to creating a physical barrier to water, these hardened structures reflect wave energy rather than absorb it, thereby adding to in-water turbulence and increasing erosion in front of, under and adjacent to the structure. Structural measures include constructed/engineered approaches such as vertical concrete, metal, or wooden bulkheads or-seawalls, gabions (stone-filled wire baskets), shore-perpendicular jetties and groins, breakwaters, and revetments. Revetments, which are often made of riprap (loose rocks or stones), are sloped and reduce wave reflection as compared to that caused by vertical structures.

Negative Impacts of Structural Measures

· Increased erosion on neighboring properties, including nearshore areas.
· Reduced water quality
· Interruption of natural sediment processes
· Loss of land-water interface
· Habitat loss and diminishment of natural protective features (i.e. beaches, dunes, bluffs and nearshore areas)

Described below are two model local law approaches related to selection and approval of appropriate shoreline management measures. The first approach requires applicants to provide an analysis of the range of shoreline management measures and demonstrate the most appropriate measure. The second approach relies on municipal identification of different types of shorelines or “reaches” as a basis for regulating shoreline management measures within a specified area. 

	
	Approaches for Selecting Shoreline Management Measures

	TOOL
	DESCRIPTION

	[bookmark: _Hlk20901193]Special Use Permit Alternatives Analysis 
(Section 3.4.1)
	Applicants who want to install a shoreline management measure must apply for a special use permit. The process requires them to analyze and demonstrate why (a) taking no action or (b) using natural features or (c) nature-based features for shoreline management would be insufficient to protect their shoreline or waterfront structure from risks associated with flooding or erosion, thereby supporting (d) a structural measure. 

	Shoreline Reach Analysis to Designate Overlay Zones
(Section 3.4.2)
	Overlay zones are designated that describe where and to what extent structural shoreline management measures are permissible.



Laws regulating shoreline management measures can be paired with many of the other techniques discussed in this and other chapters of Model Local Laws to Increase Resiliency, such as coastal setback measures, coastal vegetation protection measures, dune walkovers, coastal protection overlay districts, and additional measures to reduce the risk of flooding and erosion.

State Regulation in Designated Coastal Erosion Hazard Areas
As discussed in detail in Sections 3.1-3.1.2 of this chapter, the New York State Department of Environmental Conservation currently regulates shoreline development and structures, including erosion control structures, in designated Coastal Erosion Hazard Areas (CEHA) through Article 34 of the Environmental Conservation Law, known as “CEHA.”[endnoteRef:29] Municipalities should consult with staff of the CEHA Permit Program prior to enacting any shoreline management laws that would apply to land within a state-designated CEHA.  [29:  New York State Environmental Conservation Law, Article 34 Coastal Erosion Hazard Areas. Retrieved 5/24/2019 from https://www.nysenate.gov/legislation/laws/ENV/A34
] 


RESOURCES

Grannis, J. Adaptation Tool Kit: Sea-Level Rise and Coastal Land Use. (2011). Georgetown Climate Center.[endnoteRef:30] [30:  Grannis, J. Adaptation Tool Kit: Sea-Level Rise and Coastal Land Use. (2011). Georgetown Climate Center.  Retrieved 5/24/2019 from http://www.georgetownclimate.org/files/report/Adaptation_Tool_Kit_SLR.pdf 
] 


A Guide to the Removal-Fill Permit Process, Appendix A Preparing the Alternatives Analysis. (2016). Oregon Department of State Lands.[endnoteRef:31]  [31:  A Guide to the Removal-Fill Permit Process, Appendix A Preparing the Alternatives Analysis. (2016). Oregon Department of State Lands. Retrieved 6/19/2019 from https://www.oregon.gov/dsl/WW/Documents/Removal_Fill_Guide.pdf
] 


Loughney Melius, Molly, et al. 2015 California Coastal Armoring Report: Managing Coastal Armoring and Climate Change Adaptation in the 21st Century. (2015) Stanford Law School.[endnoteRef:32]  [32:  Loughney Melius, Molly, et al. 2015 California Coastal Armoring Report: Managing Coastal Armoring and Climate Change Adaptation in the 21st Century. (2015) Stanford Law School. Retrieved 6/19/2019 from http://law.stanford.edu/wp-content/uploads/2015/07/CalCoastArmor-FULL-REPORT-6.17.15.pdf
] 


Information for Preparing an Alternatives Analysis Under Section 404. (2014). United States Army Corps of Engineers.[endnoteRef:33]  [33:  Information for Preparing an Alternatives Analysis Under Section 404. (2014). United States Army Corps of Engineers. Retrieved 6/19/2019 from https://www.saj.usace.army.mil/Portals/44/docs/regulatory/sourcebook/Alternatives/20140624-Preparing_Alternatives_%20Analysis.pdf
] 


City of Duvall Shoreline Master Program Update: Cumulative Impacts Assessment. (2012).[endnoteRef:34]  [34:  City of Duvall Shoreline Master Program Update: Cumulative Impacts Assessment. (2012). Retrieved 6/19/2019 from http://www.duvallwa.gov/DocumentCenter/Home/View/2358
] 


[bookmark: _Toc11929845]King County Comprehensive Plan Update, Attachment A to Ordinance 17485, Chapter 5: Shorelines. (2012). King County (WA)[endnoteRef:35] 
 [35:  King County Comprehensive Plan Update, Attachment A to Ordinance 17485, Chapter 5: Shorelines. (2012) King County (WA). Retrieved 6/19/2019 from
http://www.kingcounty.gov/council/issues/comprehensive_plan/~/media/BC5122435AE946E1912FC6DEF500E3E2.ashx
] 

[bookmark: _Toc31633847]3.4.1	Special Use Permit Alternatives Analysis

The model law below allows a municipality to establish a preference for preserving or restoring natural features for shoreline management, with nature-based features as a secondary option. Applicants who seek to construct or substantially reconstruct a structural shoreline management measure would have to undertake an analysis of the preferred options and demonstrate why those options would be insufficient in protecting their shoreline or waterfront structure (e.g., residence) from risks associated with flooding or erosion.

[image: ]
Workers at Orient Point in Suffolk County installing native vegetation and jute matting to restore an eroded coastal bluff, which is also protected by boulders at the base, or “toe” of the bluff.

[bookmark: _Hlk20902708]The model local law below asks the applicant to identify whether a proposed activity will result in an unavoidable loss of ecological habitats or unavoidable adverse impacts to a waterway, waterbody, natural resource or natural process. 

Ecological habitat areas consist of areas of upland, intertidal or underwater lands providing distinct habitat types, such as mud flats, beds of submerged aquatic vegetation, marshes, beaches, dunes and maritime forest. Applicants would need to calculate the net gain or loss of such areas and their associated ecological communities to estimate the effects of proposed actions, then consider the projected results of one approach versus another approach. 

Municipalities will benefit from environmental and engineering expertise when reviewing the analysis presented by applicants or applying the results of their own studies to the circumstances of specific applicants. The Special Use Permit Alternatives Analysis model local law includes language allowing the municipality to retain an engineer or other qualified professional to review and make recommendations regarding the shoreline management permit application, and to establish a fee schedule related to such review.

RESOURCES

“Informational Requirements for Practicable Alternatives Analysis for Projects Impacting Wetlands.” (October 2014.) Wisconsin Department of Natural Resources.[endnoteRef:36]  [36:  “Informational Requirements for Practicable Alternatives Analysis for Projects Impacting Wetlands.” (October 2014.) Wisconsin Department of Natural Resources. Retrieved 10/2/2019 from https://dnr.wi.gov/topic/waterways/documents/PAA/PAAwetlands.pdf
] 


USAGE 

Identify the zoning district(s) where the municipality wishes to regulate shoreline management activities using an alternatives analysis. Add installation or restoration of shoreline management measures as a use permitted by special use permit and amend the district use schedule.

Add a new section describing standards related to shoreline management permits to the zoning article that addresses special use permits.

Add to the zoning law definitions and additional options for enforcement remedies.

ADAPTED FROM THE FOLLOWING SOURCE

Language was prepared by New York State Department of State staff with the assistance of staff from the New York State Department of Environmental Conservation, Hudson River National Estuarine Research Reserve and Hudson River Estuary Program. Some language was adapted from the Town of Brookhaven (NY) Municipal Code, Chapter 81 Wetlands and Waterways.[endnoteRef:37] [37:  Town of Brookhaven (NY) Municipal Code, Chapter 81 Wetlands and Waterways. Retrieved 10/2/2019 from https://ecode360.com/8596167
] 

 
LANGUAGE 

Add the following definitions to the definitions section of the zoning law:

[bookmark: _Hlk11923743]DEVELOPMENT:  The construction, excavation or clearing of vegetation for any building, structure or supporting infrastructure or utility. Development includes restoration, modification, or placement of any structure, or any activity on or use of land which materially alters the land condition, including clearing, grading, excavating, dumping, mining, dredging, filling, or other disturbance of soil.

ECOLOGICAL HABITAT AREAS: Ecological habitat areas consist of areas of upland, intertidal or underwater lands providing distinct natural features or habitat types, such as mud flats, beds of submerged aquatic vegetation, marshes, beaches, dunes and maritime forest. 

NATURAL FEATURES: Natural features are landforms created by physical, geological, biological, and chemical processes of the environment, and existing in dynamic equilibrium with environmental forces (e.g., barrier islands, sand dunes, stream banks, wetlands). Absent human influence, natural features are self-sustaining and require little or no maintenance to continue providing ecosystem and protective services/functions.    

NATURE-BASED FEATURES (NBF): Shoreline management techniques incorporating living material and natural substrate/structures, such as wood or rock, and designed to emulate the environmental services provided by natural features and processes. NBF provide services such as erosion and storm water management, and flood risk reduction, as well as secondary benefits such as water quality improvement, natural habitat, improved esthetics and carbon sequestration. NBF are created by human design to reduce natural hazard risks while replicating and/or accommodating natural processes. 

NON-STRUCTURAL SHORELINE MANAGEMENT MEASURES: Shoreline management measures that conserve or restore natural features and adapt development to dynamic natural processes to achieve risk-reduction as well as multiple co-benefits. Non-structural shoreline management measures include elevating, flood-proofing or relocating development.

SHORELINE MANAGEMENT MEASURES: Also known as shoreline stabilization measures, a suite of options to reduce risk of flood and/or erosion to upland areas by reducing or preventing shoreline erosion which may include natural features, nature-based features, and structural shoreline management measures. A shoreline management measure does not include commercial water dependent uses.

STRUCTURAL SHORELINE MANAGEMENT MEASURES: Shoreline management measures consisting of material designed and placed on or near the shoreline for the purpose of resisting erosion and/or flooding. These structures are typically placed vertical or perpendicular to a shoreline.  Structural shoreline management often incorporates man-made material such as concrete, steel, aluminum, vinyl and pressure-treated wood, but may also employ stone or large tree trunks. Groins, jetties, breakwaters, bulkheads, seawalls, revetments, riprap, artificial and solid core dunes, engineered beaches, levees and berms are structural shoreline management measures.  

WATER DEPENDENT USE. An activity which can only be conducted on, in, over or adjacent to a water body because such activity requires direct access to that water body, and which involves, as an integral part of such activity, the use of the water.

Add a new section to the special use permit standards for the applicable zoning district:

Section X.  Shoreline management special use permit.

[bookmark: _Hlk11927337]A. Findings. The [City Council/Town Board/Village Board of Trustees] of the [city/town/village] hereby finds that the construction or reconstruction of structural shoreline or stream bank management measures, including [insert examples of structural shoreline management measures in use in the municipality, such as bulkheads, revetments, breakwaters, seawalls, jetties, and groins] may have adverse effects on natural resources, natural processes and natural features that reduce flood and/or erosion risks, and that these adverse effects diminish safety and environmental quality for portions of the community and the adjacent water body in addition to direct, on site effects. The [City Council/Town Board/Village Board of Trustees] of the [city/town/village] therefore finds that proposals for actions involving excavation, material placement or construction on or near the shoreline in the [insert name of zoning district] must be considered in conjunction with natural feature or nature-based feature shoreline management approaches such as  [insert examples natural feature and/or nature-based measure in use in the municipality, such as wetlands, marshes, maritime forest, beach and bank, sill-protected wetlands, coir reinforced banks, shell bag reefs, and planted slopes]. This consideration is critical to the avoidance or mitigation of problems associated with sediment loss, shoreline erosion and flooding along the [insert name of watercourse, waterbody, beach, or waterfront area] as well as other negative side effects of structural measures.  Furthermore, the [City Council/Town Board/Village Board of Trustees] finds that these considerations can be addressed by incorporating an alternatives analysis into the special use permit requirements in order to better recognize the effects of structural shoreline measures on the environment and to evaluate whether more beneficial options are feasible and effective.

B. Purpose. The purpose of this section is to regulate the use and development on or adjacent to waterfront and shoreline natural resources in order to ensure that all shoreline management techniques shall be designed, located, and constructed or installed so as to minimize their potential adverse impacts upon the natural features found along a shoreline or stream bank, such as [insert examples of natural features, such as beaches, dunes, bluffs, wetlands, floodplains and other natural habitats] and that, whenever possible, shoreline management measures using natural or nature-based features will be employed. 

C. Regulated Activities. The following activities shall require a shoreline management special use permit and shall comply with the requirements set forth in this section and Article [insert number for special use permits], as determined by the [Planning Board/Zoning Board of Appeals] as part of the special use permit process. 

(1) New construction of a shoreline management measure; 

(2) Substantial reconstruction of a structural shoreline management measure or nature-based feature measure amounting to greater than 50 percent of its replacement cost; 

(3) Enlargement of a shoreline management measure. 

D. Jurisdiction of Other Agencies. A shoreline management special use permit approved by the [Planning Board/Zoning Board of Appeals] does not relieve the applicant of the necessity to obtain authorization or other permits from other necessary state and/or federal entities. 

E. Application for shoreline management special use permit. Any person proposing to construct, substantially reconstruct, or enlarge a shoreline management measure must apply for a shoreline management special use permit on forms supplied by the [City/Town/Village]. Such application shall include: 

(1) Complete project plans for the proposed activity, which shall include a stamped survey or plan certified by an engineer [optional addition: architect, or landscape architect] licensed or authorized to prepare such a plan under Title 8 of New York State Education Law. The following should be indicated in the project plan and/or survey, as applicable:

(a)	The location of all wetlands, including the date they were flagged, if different than the date of the survey, and by whom and their affiliation. 

(b)	The location of the construction area, the associated area that will be temporarily disturbed by construction, and any areas permanently disturbed.

(c)	The locations, elevations, depth of excavation and specifications for all proposed draining, fill, grading, dredging and vegetation removal activities and the procedures to be used.

(d)	The average or long-term rate of erosion of the shoreline in the immediate vicinity of the site of the proposed action and along the shoreline in both directions for a distance that is twice the waterfrontage of the lot whereupon the action is proposed. The methodology used to calculate the erosion rate shall be provided.  

(e)	The zoning district in which the project is proposed.

(2) A completed full environmental assessment form (EAF) as required pursuant to the State Environmental Quality Review Act (SEQRA) regulations, 6 NYCRR Section 617.

(3) Copies of all applicable federal, state, county, or [city/town/village] permits or proof of permit applications that are required for such work. 

(4) A statement of authority from the owner for any agent making application. 

(5) Documentation in the form of a narrative with visual and analytic support of all the alternatives required in subparagraph (c), below, including:

(a)	Clearly documented project purpose demonstrating the need for actions to reduce flood and/or erosion impacts and including the overall objectives of the project. 

(b)	Project-specific objectives including the project context, circumstances, and needs which are specific to the project and should be used to evaluate potential alternatives for their appropriateness as it relates to the proposed action(s).  

(c)	A clearly articulated range of alternative designs and sites and the ways in which they affect natural features, water quality, and erosion/flood control, including:

[i]	No action;

[ii]	Natural feature(s) conservation or other non-structural measure(s), and if appropriate, restoration of natural features, provided the applicant demonstrates the no action alternative insufficiently addresses flood or erosion risks;

[iii]	Nature-based feature measure(s), provided the applicant demonstrates the no action or natural feature alternatives insufficiently address flood or erosion risks; and

[iv]	Structural measure(s), provided the applicant demonstrates the no action, natural feature, and nature-based feature alternatives insufficiently address flood or erosion risks.

(d)	Documented evaluation of each alternative site, design and proposed action(s) and their effectiveness for addressing the overall and project-specific objectives. 

(e)	A review of the approximate net gain or loss of ecological habitat area and associated function in each of the proposed alternatives.
 
(f) 	An alternatives analysis outcome, clearly demonstrating how the applicant decided on the preferred management measure based on the project’s objectives, the project’s effect on natural resources and processes, and the project’s effect on water quality and public health.

(g)	Analysis of the effects of each alternative on the following natural processes:

[i]	Effects on natural sediment contribution from the site and longshore and cross shore sediment transport;

[ii]	Effects on access to and from the water for living resources; and 

[iii]	Extent to which the proposed activity maintains or restores vegetation and habitat types characteristic of the natural site condition. 

(6) If, after an alternatives analysis is conducted, the applicant determines that a structural measure(s) is found to best meet project purpose and objectives and no natural feature measure(s) or nature-based feature measure(s), or combination thereof, could be constructed and would be effective, the applicant must provide additional justification for structural measures including:

(a)	Details on how the use of natural feature measures or nature-based feature measures are not viable and will not be effective in the proposed location.

(b)	How the proposed structural measure(s) would be located, designed, and installed in a manner that minimizes the potential adverse impacts to natural resources and natural processes, avoids negative effects on adjacent and down drift areas, and provides for the conservation of vegetation and ecological habitat.

(c)	How the proposed structural measure(s) is practical and effective. 

(7) If the proposed activity will result in an unavoidable loss of ecological habitats or unavoidable adverse impacts to a waterway, waterbody, natural resource or natural process, the applicant shall redesign the proposal to eliminate such impacts. If complete elimination of impacts is not possible the application shall specify mitigation measures to the proposed activity to minimize or eliminate said impacts to the extent reasonably possible and routinely replace resources which will be lost due to the proposed activity. There shall be no permanent adverse impacts to areas offsite.  

F. Review fee. The [Planning Board/Zoning Board of Appeals] may retain an engineer or other qualified professional to review and make recommendations regarding the shoreline management special use permit application. The [City Council/Town Board/Village Board of Trustees] shall establish a fee schedule related to such review. 

G. Notice and hearing. Applicants shall comply with the notice and hearing requirements set forth in Article [insert number for special use permits]. The following signage and additional notice requirements apply:

(1) Signage. For a period no less than [insert number] days prior to the public hearing on the shoreline management special use permit until such time the application is decided or withdrawn, the applicant shall conspicuously place along each road frontage of the property which is the subject of the application at least one sign containing the following information: the name and address of the applicant; a brief description of the proposed project; a phone number or internet address where more information about the project is available; and the date, time, and place of the public hearing. Proof of posting must be provided by the applicant.
(2) Notice. Owners of property within [insert distance, such as 200 feet] of the property which is the subject of the shoreline management special use permit application shall be notified of the application at least [time period, such as 10 days prior to the public hearing] by certified mail at the expense of the applicant. Property owners entitled to notice shall be those listed as owners on the record in the [city/town/village/county] Tax Assessor's office as of the date of mailing. The notice shall include the name and address of the applicant; a brief description of the proposed project; a phone number or internet address where more information about the project is available; and the date, time, and place of the public hearing. Proof of notice must be provided by the applicant (e.g. a receipt showing certified mail was sent). 

H. Standards for approval. In considering the granting, conditional granting, or denial of any shoreline management special use permit, it shall be the policy of the [Planning Board/Zoning Board of Appeals] to:

(1) Safeguard, protect, and, preserve the vegetation and fauna of all wetlands and waterways by preserving, to the greatest extent possible, surface waters, wetland habitats, adjacent upland buffer areas, and the ability of fauna to move between such areas. 

(2) Minimize, to the greatest extent possible, negative impacts to wetlands, waterways, natural resources and natural processes from disruption of natural sediment transport caused by new development and any proposed structures. 

(3) Minimize negative impacts to the ecological integrity of the [City/Town/Village]’s wetlands, waterways, natural resources and natural processes to the greatest extent possible, whether on or off site. Based on the consideration of total acreage and type of wetland or natural feature affected, minimize negative impacts by:

(a)	Providing adequate setbacks and buffer zones;

(b)	Prioritizing natural features and non-structural measures where feasible, followed by nature-based features for flood and erosion management;

(c)	Minimizing and if possible reducing the impacts of existing structural shoreline management measures; and

(d)	Encouraging development in conformance with the natural protective features and topography of each site.

(4) Account for current sea-level rise projections as provided by the New York State Department of Environmental Conservation for the anticipated life of the shoreline management measure.  

(5) Provide for natural, seasonal variation in water levels and historic levels of periodic extreme storm conditions.  

(6) Avoid erosive effects of the proposed shoreline measure(s) on adjacent and down-drift areas and avoid or minimize erosion to the project property.

(7) Minimize impacts that would reduce access to public trust lands and waters. 

(8) Minimize the potential cumulative negative effects of the approval, design, and construction of the management technique or, if applicable, the precedent set by the approval of the technique.

(9) Consider existing management plans and environmental restoration or water-quality projects in the affected watershed or waterbody and assure the proposed action(s) are consistent with the priorities and constraints addressed in those plans and projects. 

(10) Evaluate and consider all comments from the public received during the application process and subsequent public comment period, and if merited, consider reasonably viable alternatives that reduce or mitigate the identified issues. 

(11) Verify that applications for approval by state and federal agencies whose jurisdiction overlaps with siting of project have been received and provided to the [insert name of department, such as Code Enforcement or Building Department] by application completion.  

(12) Impose conditions or constraints designed to carry out the intent of this chapter, which may include the imposition of restrictive covenants on the applicant’s property and/or performance bonds. Such conditions or limitations shall be incorporated into the permit.

(13) Impose conditions that will minimize and mitigate to the extent reasonably possible unavoidable loss of wetlands or adverse impacts to a waterway, waterbody, natural resource or natural process. Mitigation shall be maintained for the life of the permitted activity.

(a) If the unavoidable adverse effects of the proposed activity will be ongoing and not fully addressed by mitigation during the construction, substantial reconstruction, or enlargement of the shoreline management measure, the [Planning Board] may approve ongoing mitigation as a condition of the permit provided the applicant: 

[i] Demonstrates the proposed mitigation will continually address ongoing adverse effects of the proposed activity; and

[ii] Provides a schedule for completion of mitigation activities and certifies agreement to adhere to the schedule, to the satisfaction of the [insert name of department, such as Code Enforcement or Building Department]; and

[iii] Demonstrates the capacity to carry out the ongoing activity for the life of the proposed activity or until such time as all adverse effects of the proposed activity are fully addressed, to the satisfaction of the [insert name of department, such as Code Enforcement or Building Department].

I. Upon satisfaction of the above standards required in Paragraph H, the [Planning Board/Zoning Board of Appeals] may grant the applicant a shoreline management special use permit to proceed with the proposed activities as modified by the [Planning Board], including any conditions or required mitigation. The permitted work may take place for a period of up to ninety (90) consecutive days and must be completed within one hundred-eighty (180) days following the date of approval by the [Planning Board/Zoning Board of Appeals]. 

(1) As a condition of approval, if adverse effects occur during the proposed activity which were not anticipated in the permit application, the applicant shall be required to develop and implement a mitigation plan to address the effects. 

(2) In the event the applicant is unable to complete the mitigation activities within the permit period, the [insert name of official, such as Chair of the Planning Board, Code Enforcement Officer, or Building Inspector] may grant a thirty (30) day extension for completion of mitigation upon satisfactory written explanation from the applicant of why the proposed mitigation cannot be completed by the end of the permit period.

J. Violations. It shall be a violation to undertake any regulated activity without obtaining a permit as required under this section prior to any construction, excavation or land clearing, and/or to undertake any regulated activity that does not comply with the conditions set forth in the shoreline management special use permit. The [City/Town/Village] shall have the right to seek removal of any shoreline management technique constructed or installed without a permit described herein or built in violation of standards, restrictions, conditions or mitigation provisions established by a permit issued. 

Amend the article of the zoning law dealing with Remedies and Penalties by adding the following paragraph:

(Y) Remedies and penalties for violations of the shoreline management special use permit. 

(1)  Remedial actions. In addition to the remedies provided for in this section, any person or entity who or which shall violate any of the provisions of section [insert section number establishing shoreline management special use permits] entitled “Shoreline management special use permit,” shall undertake any necessary remedial action as required by the [City/Town/Village] in order to bring the subject property into conformance with section [insert section number added for shoreline management special use permits] of this Code or conditions and constraints imposed by the [Planning Board] upon an approved shoreline management special use permit.

(2) Order of consent. Any person who violates any provision of section [insert section number establishing shoreline management special use permits] or the conditions and constraints imposed by the [Planning Board/Zoning Board of Appeals] upon an approved shoreline management special use permit may, in lieu of administrative and criminal sanctions, enter into an order of consent with the [City/Town/Village]. Such order may require restoration of the damaged wetland, waterway, natural resource or natural process [and may include a payment to the local environmental trust fund called ____ in an amount determined by the City/Town/Village but not to exceed $10,000].



[bookmark: _Toc11929846][bookmark: _Toc31633848][bookmark: _Toc11929847]3.4.2	Shoreline “Reach” Analysis to Designate Overlay Zones

The model law presented below was adapted from a Town of East Hampton law that requires different setbacks for different shoreline types or “reaches.” A reach represents a section of shoreline that is relatively distinct in terms of its shoreline characteristics and orientation. 

Example of Erosion Overlay Zones on Sheet 7 of the Town of East Hampton Zoning Map.


In enacting the law, the town described how its north and south shores have differing geography and geology with different weather exposures. The findings of the law describe how siting of development in the past often failed to consider potential damage from flooding, erosion, and coastal storms; and consequently, many homeowners built structures like groins and bulkheads which have had detrimental effects on adjoining beaches or neighboring properties and have often aggravated the erosion problems they were designed to prevent.[endnoteRef:38] [38:  Town of East Hampton (NY) Local Law No. 14 of 2007. Retrieved 6/18/2019 from https://locallaws.dos.ny.gov/sites/default/files/drop_laws_here/ECMMDIS_appid_DOS20150218075529_31/Content/090213438000fda8.pdf  
] 

By preemptively determining where and to what extent shoreline armoring is necessary or permissible, municipalities may simplify decision-making during the permitting process and create a strong framework and justification for decisions.  

In this example, four different overlay reaches or “zones” are created: 

(1) ocean coastal zone predominantly free of erosion control structures, 

(2) bay coastal zone predominantly free of erosion control structures, 

(3) bay coastal zone which contains erosion control structures which are isolated and discontinuous, or which have no substantial flooding or erosion protection function, and

(4) bay coastal zone which contains numerous erosion control structures that in many cases erosion control structures provide the only remaining protection against flooding and erosion.

The focus of the model local law below is the identification and use of shoreline types as a basis for selecting shoreline management/erosion control structures. It is adapted from a provision in the Town of East Hampton municipal code. That code also includes specific standards related to natural resources special permits that include the following:

· No permits will be issued for any structure which would unduly interfere with tidal flow or marine life or habitat, or which would destroy other than the minimal practicable areas of beach vegetation, wetland vegetation, or eel grass.

· Applicants for new erosion control structures must demonstrate that erosion control on the project site cannot adequately be accomplished by means of a coastal restoration project with periodic nourishment or renewal of sand or other materials.[endnoteRef:39] [39:  Town of East Hampton (NY) Municipal Code, Chapter 255 Zoning, Article V Special Permit Uses, Section 255-5-51 Specific standards and safeguards for natural resources special permits. Retrieved online 6/19/2019 from https://ecode360.com/10415320
] 


USAGE

Create a coastal erosion overlay district by preparing a map showing those areas as an overlay to the municipal zoning map. Amend the section of the zoning law establishing zoning districts to include the new overlay district and the requirements of that district. Add any needed definitions to the definition section of the zoning law. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of East Hampton (NY) Municipal Code, Chapter 255 Zoning, Article III Overlay Districts, Section 255-3-80 Coastal Erosion Overlay District[endnoteRef:40] [40:  Town of East Hampton (NY) Municipal Code, Chapter 255 Zoning, Article III Overlay Districts, Section 255-3-80 Coastal Erosion Overlay District. Retrieved 6/18/2019 from https://ecode360.com/10414627
] 


LANGUAGE
Add the following definitions to the zoning law:

Coastal Restoration Project: The deposit of sand or soil on a beach, dune, or the face of a bluff, in order to restore or replace similar material lost to erosion, and the management of such material by planting beach vegetation. This definition shall include the installation of snow fencing or permeable mesh fencing, the placement of biodegradable fabric mesh or biodegradable gels, and the installation of drains and pipes for the control of water runoff, if these devices are designed and used to allow vegetation to grow upon and stabilize the deposited materials.

Coastal Structures: Every coastal erosion control structure plus all caissons, catwalks, docks, floating docks, floats, piers, pilings, wharves and other fabrications designed to give access to or through, permit work on or in or facilitate the use of any wetland, barrier dune, bluff or water body. Moorings shall not be included in this definition. Compare "coastal erosion control structure."

Erosion Control Structure (or Coastal Erosion Control Structure): Every structure sited in or under any body of water, or on or near any shoreline, wetland, beach, or bluff adjacent thereto, which is designed to reduce, retard or prevent erosion of the shoreline or the silting or filling in of a natural or dredged harbor or channel. This definition shall be deemed to include all groins, jetties, seawalls, revetments, bulkheads, breakwaters, gabions, and riprap, as well as any other man-made fabrication or device, including one made of geotextile tubes or sandbags, which is designed to reduce, retard or prevent erosion and which is not included in the definition of "coastal restoration project" found herein. An "erosion control structure" shall constitute a "coastal structure" as defined herein.

Add the following to the zoning regulations:

Section X.  Coastal Erosion Overlay District

A. Purpose. The purpose of the Coastal Erosion Overlay District is the protection of the [City/Town/Village of _________]'s natural shoreline and coastal resources. These features require protection because of their important flooding and erosion prevention functions, their scenic qualities, their value for public recreation and water access, and their value as wildlife habitat. The overlay district is divided into four coastal erosion reaches, each of which covers sections of the [city/town/village]'s coast which have similar features, characteristics, and storm exposures. The district establishes rules and standards for erosion control structures and projects, which may differ from one reach to the next.

B. Boundaries. The Coastal Erosion Overlay District shall encompass all lands [add if applicable “, including underwater lands,”] which are located within any of the following areas: 

(i) landward of the mean high water line of any tidal waters within the [city/town/village], to a line which is [insert number, such as 200] feet landward of said mean high water line; 

(ii) seaward of the mean high water line, to the contour line at which mean low water depth is 15 feet. 

Add if municipal jurisdiction extends past the shoreline:

(iii) seaward of the mean high water line to a line which is [insert number, such as 1,000] feet seaward of the mean low water line of any tidal waters within the [city/town/village];

The overlay district shall consist of four coastal erosion reaches as shown on the [City/Town/Village of _______] Zoning Map. The coastal erosion reaches constituting the Coastal Erosion Overlay District shall be identified as follows:

(i) Coastal Erosion Overlay Reach 1: Ocean coastal reach, including bluffs, dunes, beaches, and nearshore areas. This reach is predominantly free of erosion control structures.

(ii) Coastal Erosion Overlay Reach 2: Bay coastal reach, including bluffs, dunes, beaches, and nearshore areas, which is predominantly free of erosion control structures.

(iii) Coastal Erosion Overlay Reach 3: Bay coastal reach, including bluffs, dunes, beaches, and nearshore areas, which contains erosion control structures which are isolated and discontinuous, or which have no substantial flooding or erosion protection function.

(iv) Coastal Erosion Overlay Reach 4: Bay coastal reach, including any remaining bluffs, dunes, beaches, and nearshore areas, which contains numerous erosion control structures. 

C. Regulations.  In addition to any other provisions of this chapter which may apply to them, lots, lands, buildings, structures, uses, and activities within the Coastal Erosion Overlay District shall be subject to the following restrictions and regulations:

(1) Coastal Erosion Overlay Reaches, generally.

(a) All buildings and other structures, except coastal structures, shall be located and constructed so as to minimize the damage to property and risk to human life which may be caused by flooding and erosion.

(b) All construction and related activities, including the clearing and grading of land, shall be undertaken in a manner which minimizes the damage caused to wetlands, beaches, bluffs, dunes, and vegetation growing thereon by flooding and erosion.

(2) Regulation of erosion control structures.

(a) In Coastal Erosion Overlay Reach 1:

(i) The construction, placement, or installation of new erosion control structures is prohibited.

(ii) The repair, reconstruction, or alteration of all lawfully existing erosion control structures shall require the issuance of a shoreline management special use permit.

(iii) Notwithstanding the provisions of the foregoing Subsection (2)(a)(ii), the repair, reconstruction, or alteration of existing erosion control structures which are constructed perpendicular to the shoreline, such as groins and jetties, is prohibited. The construction, placement, or installation of any such new erosion control structure built perpendicular to the shoreline is also prohibited.

(iv) Notwithstanding the provisions of the foregoing Subsection (2)(a)(iii), the alteration or removal of groins, jetties, or other existing erosion control structures constructed perpendicular to the shoreline is permitted upon issuance of a [insert as applicable, building permit and/or shoreline management special use permit] when such alteration would result in a reduction of the size or length of the structure and a public or environmental benefit. The Building Inspector/Zoning Enforcement Officer may consult with other [city/town/village] agencies and the [City Council/Town Board/Village Board of Trustees] to ensure that the alteration would result in a public or environmental benefit.

(b) In Coastal Erosion Overlay Reach 2:

(i) The construction, placement, or installation of new erosion control structures is prohibited.

(ii) Subject to the exception set forth in Subsection (2)(b)(iii) below, the repair, reconstruction, or alteration of existing erosion control structures is prohibited. This prohibition shall not apply to erosion control structures installed to ensure the safe navigability of boat channels. [If applicable, add “The construction, repair, reconstruction, or alteration of any such structure shall require the issuance of a shoreline management special use permit.”]

(iii) Notwithstanding the provisions of the foregoing Subsection (2)(b)(ii), the alteration or removal of groins, jetties, or other existing erosion control structures constructed perpendicular to the shoreline is permitted upon issuance of a [insert as applicable, building permit and/or shoreline management special use permit]when such alteration would result in a reduction of the size or length of the structure and a public or environmental benefit. The Building Inspector/Zoning Enforcement Officer may consult with other [city/town/village] agencies and the [City Council/Town Board/Village Board of Trustees] to ensure that the alteration would result in a public or environmental benefit.

(c) In Coastal Erosion Overlay Reach 3:

(i) The construction, placement, or installation of new erosion control structures is prohibited.

(ii) Subject to the exception set forth in Subsection (2)(c)(iii) below, the repair, reconstruction, or alteration of existing erosion control structures which are constructed perpendicular to the shoreline, such as groins and jetties, is prohibited. This prohibition shall not apply to erosion control structures installed to ensure the safe navigability of boat channels. [If applicable, add “The construction, repair, reconstruction, or alteration of any such structure shall require the issuance of a shoreline management special use permit.”]

(iii) Notwithstanding the provisions of the foregoing Subsection (2)(c)(ii), the alteration or removal of groins, jetties, or other existing erosion control structures constructed perpendicular to the shoreline is permitted upon issuance of a [insert as applicable, building permit and/or shoreline management special use permit] when such alteration would result in a reduction of the size or length of the structure and a public or environmental benefit. The Building Inspector/Zoning Enforcement Officer may consult with other [city/town/village] agencies and the [City Council/Town Board/Village Board of Trustees] to ensure that the alteration would result in a public or environmental benefit.

(iv) The repair, reconstruction, or alteration (including enlargement or reduction in size) of all other lawfully preexisting erosion control structures shall require the issuance of a natural resources special permit.

(d) In Coastal Erosion Overlay Reach 4:

(i) Subject to the exception set forth in Subsection (2)(d)(iv) below, the construction, placement, or installation of new erosion control structures shall require the issuance of a [insert as applicable, building permit and/or shoreline management special use permit]. 
(ii) Subject to the exception set forth in Subsection (2)(d)(iv) below, the alteration (including enlargement or reduction in size) of existing erosion control structures shall require the issuance of a [insert as applicable, building permit and/or shoreline management special use permit].

(iii) Subject to the exception set forth in Subsection (2)(d)(iv) below, the repair or reconstruction of existing erosion control structures shall require the issuance of a [insert as applicable, building permit and/or shoreline management special use permit]. If such structures are lawfully preexisting, repair or reconstruction may be authorized by means of an expedited administrative [insert as applicable, building permit and/or shoreline management special use permit] [if applicable, add “, pursuant to” and the section of zoning relating to repair or reconstruction of coastal structures].

(iv) Notwithstanding the provisions of the foregoing Subsection (2)(d)(i) through (iii) and subject to the exception set forth in Subsection (2)(d)(v) below, the repair, reconstruction, or alteration of existing erosion control structures which are constructed perpendicular to the shoreline, such as groins and jetties, is prohibited. The construction, placement, or installation of any such new erosion control structure built perpendicular to the shoreline is also prohibited. These prohibitions shall not apply to erosion control structures installed to ensure the safe navigability of boat channels. [If applicable, add “Work on any such structure shall require the issuance of a building permit and/or shoreline management special use permit.”]

(v) Notwithstanding the provisions of the foregoing Subsection (2)(d)(iv), the alteration or removal of groins, jetties, or other existing erosion control structures constructed perpendicular to the shoreline is permitted upon issuance of a [insert as applicable, building permit and/or shoreline management special use permit]  when such alteration would result in a reduction of the size or length of the structure and a public or environmental benefit. The Building Inspector/Zoning Enforcement Officer may consult with other [city/town/village] agencies and the [City Council/Town Board/Village Board of Trustees] to ensure that the alteration would result in a public or environmental benefit.


[bookmark: _Coastal_Erosion_Hazard][bookmark: _Subdivision_Review][bookmark: _Transfer_of_Development][bookmark: _Toc31633849][bookmark: _Hlk5362642]3.5	Beach Erosion Control Districts

New York State Town Law Articles 12 and 12-Aallow towns to establish special improvement districts. [endnoteRef:41]  Cities and villages are not granted this authority. A special improvement district (or special district) is a geographic area within which a town may charge special district taxes to raise revenue to fund special district services or functions to taxpayers in specific areas of the town. A town may create a special district to address beach erosion concerns and to prevent or alleviate damage resulting from the erosion.[endnoteRef:42]  [41:  New York State Town Law Article 12 District and Special Improvements, and New York State Town Law Article 12-A Establishment or Extension of Improvement Districts – Alternate Procedure
]  [42:  New York State Town Law Article 12, Section 198, Paragraph 10-a
 ] 


One way of addressing beach erosion is through beach nourishment. Because state and federal aid for beach nourishment is not guaranteed, a beach erosion control district is a means for the town to fund beach nourishment. If carried out properly, beach nourishment produces a wide and gently-sloping beach that mimics the natural beach that might exist. A wider beach is beneficial for all beach stakeholders. It provides more protection to the dune and landward infrastructure, and also provides greater recreational and tourism opportunities. It is critical that nourished beaches aim to match the natural beach in terms of using sand of similar size, texture, and color.[endnoteRef:43]  [43:  Bridgehampton & Sagaponack Beach Erosion Control Districts: Frequently Asked Questions. (August 2012). Retrieved 11/26/2019 from http://www.southamptontownny.gov/DocumentCenter/Home/View/1248 
] 


The articles of Town Law referenced above provide guidance on the creation of a beach erosion control district, including among other requirements the need for a resolution authorizing the creation of the district and a description of the boundaries of the district. 

In 2010 the Town of Southampton (NY) created two beach erosion control districts, Bridgehampton[endnoteRef:44]  and Sagaponack.[endnoteRef:45] According to the town, the two beaches lost 125,000 cubic yards of sand per year for the preceding twenty years. If unabated, town documents predicted that the dunes and infrastructure would be damaged and destroyed. The town found that beach nourishment was the only method of restoration that would directly address the documented problem, provide predictable and consistent protection over the entire beachfront (including property with $1.8 billion in assessed value within the six miles of these two beaches), and be acceptable to the environmental permit agencies.[endnoteRef:46]  [44:  Town of Southampton (NY) Resolution 2010-1041 established the Bridgehampton Beach Erosion Control District. Retrieved 11/26/2019 from http://southamptonny.iqm2.com/Citizens/Detail_LegiFile.aspx?ID=12248&highlightTerms=Bridgehampton%20Beach 
]  [45:  Town of Southampton (NY) Resolution 2010-1101 established the Sagaponack Beach Erosion Control District. Retrieved 11/26/2019 from http://southamptonny.iqm2.com/Citizens/Detail_LegiFile.aspx?ID=12306&highlightTerms=sand%20per%20year%20AND%20sagaponack
]  [46:  Bridgehampton & Sagaponack Beach Erosion Control Districts: Frequently Asked Questions. (August 2012). Retrieved 11/26/2019 from http://www.southamptontownny.gov/DocumentCenter/Home/View/1248
] 


The beach erosion control districts for Bridgehampton and Sagaponack beaches calculate special district taxes differently. For the Bridgehampton special district, taxes are based upon a parcel’s linear waterfront footage. For the Sagaponack special district, taxes are based upon a combination of a parcel’s linear waterfront footage and its assessed value. This means in the Sagaponack district a particular parcel’s tax burden will change over time as its assessed value changes.

Following the example below adapted from the Town of Southampton, a town could draft a resolution to prepare a map, plan, and report related to a beach erosion control district. After public hearing and other required procedures are followed, it could adopt a resolution establishing the beach erosion control special improvement district.[endnoteRef:47] [47:  Town of Southampton Resolution 2010-1101 for Establishment of Beach Erosion Control District Known as the Sagaponack Beach Erosion Control District. Retrieved 11/26/2019 from http://southamptonny.iqm2.com/Citizens/Detail_LegiFile.aspx?ID=12306&highlightTerms=sand%20per%20year%20AND%20sagaponack
] 


RESOURCES 

Opinion of the New York State Comptroller 96-21[endnoteRef:48] [48:  Opinion of the New York State Comptroller 96-21. Retrieved 6/20/2019 from http://osc.state.ny.us/legal/1996/legalop/op96-21.htm 
] 


USAGE

The Town Board adopts a resolution to prepare a map, plan, and report that describes the location of the proposed beach erosion control district. Thereafter, the Town Board would undertake those activities and take steps to establish a special improvement district pursuant to Town Law, including the adoption of a resolution establishing the district and its operating budget.

ADAPTED FROM THE FOLLOWING SOURCE

Town of Southampton (NY) Resolution 2010-848[endnoteRef:49] [49:  Town of Southampton (NY) Resolution 2010-848. Retrieved 11/26/2019 from http://southamptonny.iqm2.com/Citizens/Detail_LegiFile.aspx?ID=11983&highlightTerms=2010-848
] 


LANGUAGE

Authorization to Prepare a Map, Plan, and Report for the Establishment of a Beach Erosion Control District known as the [insert name] Beach Erosion Control District

WHEREAS, the Town Board of the Town of [insert name] recognizes that certain areas within the Town have suffered severe coastal erosion as a result of [state reason, such as the placement of an inlet jetty or groin], which has caused erosion to down drift beaches within the Town of [insert name] along the [insert name, such as Atlantic] coastline; and 

WHEREAS, both past and recent weather events have caused these conditions to deteriorate; and

WHEREAS, the Board further recognizes that the erosion is such that it has, at times, threatened to severely damage both public and private structures as well as the beaches and protective dunes [add or subtract shoreline features as relevant] within the Town; and

WHEREAS, in fact, such erosion has triggered the need for emergency measures, including the declaration of States of Emergencies within the Town over the past several years, authorizing the emergency placement of sand at locations throughout the Town; and

WHEREAS, these conditions continue to deteriorate, posing a perpetual threat to property and to the health, safety, and welfare of citizens within the Town, necessitating emergency beach re-nourishment and capital improvements; and

WHEREAS, in an effort to arrest erosion, prevent further damage from such erosion, and provide residents with a financial source from which to supplement local, state, and federal resources, the Town Board of the Town of [inset name] recommends the formation of a beach erosion control district, as provided for in Article 12-A  of New York State Town Law, known as the [insert name] Beach Erosion Control District; and

WHEREAS, the creation of the [insert name] Beach Erosion Control District shall be based upon the preparation of a map, plan, and report; and

WHEREAS, the preparation of such map, plan, and report shall initially be funded as a Town charge, subject to possible reimbursement from any future assessment levied upon such beach erosion control district in conjunction with its establishment; now therefore be it

RESOLVED, that the Town Board of the Town of [insert name] hereby authorizes and directs the [insert name of department], the Town Engineer, the Tax Receiver, and any other appropriate Town Departments, to prepare such map, plan, and report attendant to the formation of the [insert name] Beach Erosion Control District, an improvement district; and be it further

RESOLVED, that such map, plan, and report shall specifically describe the location of the proposed [insert name] Beach Erosion Control District and any improvements or services proposed, and shall further indicate the maximum amount proposed to be expended within such district; and be it further

RESOLVED, that upon completion of such map, plan, and report, the Town Board shall direct the Town Attorney’s Office to file such map, plan, and report with the Office of the Town Clerk; and be it further

RESOLVED that, within 10 days after the adoption of this resolution, the Town Clerk shall post and publish the following abstract:

ABSTRACT OF RESOLUTION

TAKE NOTICE, that on [insert date], the Town Board of the Town of [insert name] adopted a resolution directing the preparation of a map, plan, and report, at a cost of approximately [insert cost], attendant to the creation of the [insert name] Beach Erosion Control District, a special improvement district. This resolution was adopted subject to permissive referendum.
BY ORDER OF THE TOWN BOARD
TOWN OF [inset name], NEW YORK
[insert name], TOWN CLERK


[bookmark: _Toc31633850][bookmark: _Hlk17274513]3.6 	Emergency Activities

In the aftermath of a severe storm, many property owners want to take immediate action to secure their property or to prevent further damage. Where existing laws, statutes and regulations affecting residents exist, the enacting authority from local, state, or federal government may have the authority to temporarily suspend or modify rule that hinder immediate action after an emergency declaration or proclamation is made. 

At the state and federal level, a type of regulation called a “general permit” may be issued to allow many activities along the shoreline that have been determined not to have a significant impact on the environment.[endnoteRef:50] In the absence of additional local regulations, a general permit issued by the state or federal government allows property owners to proceed with specific classes of activities to repair or stabilize properties. For example, after Hurricane Sandy activities included stabilizing existing dwellings, decks and walkways with temporary bracing and pilings; installing sandbags or sand cubes at the toe of damaged structures or eroded escarpments; re-grading eroded dunes; in-kind/in-place repair of stairways; reconstruction of bulkheads and shoreline erosion structures that were functional before Hurricane Sandy; and repair or reconstruction of existing public roads, bridges, utilities and other public infrastructure.[endnoteRef:51] [50:  General Permits.  NYS Department of Environmental Conservation. Retrieved 8/9/2019 from https://www.dec.ny.gov/permits/90349.html
]  [51:  NYSDEC’s Hurricane Sandy General Permits.  NYS Department of Environmental Conservation. Retrieved 6/24/2019 from https://www.dec.ny.gov/docs/administration_pdf/newsandygpguid.pdf] 


At the local level, municipalities may proactively plan for emergencies by adopting local laws that suspend specific requirements. Examples of that approach are included in Chapter One Basic Land Use Tools for Resiliency. For example, the municipality may set up a process for a temporary phased reconstruction moratorium on building permits and land use approvals that is triggered by an emergency declaration (see Section 1.4.5). Another example would be to establish a process for permitting placement of an emergency dwelling on a lot where the existing dwelling was damaged by flood, fire, or other disaster (see Section1.4.). 

Local laws that regulate the kind of activities that could be undertaken after a storm, some which also require state or federal permits, may provide waivers or exemptions from normal local permitting process in emergency situations. 

When crafting local laws to address emergency situations, local governments should address the following:

· Define what constitutes an emergency; 
· Identify who has the authority to declare the emergency; 
· Establish the basis for ending the emergency; 
· List what permits or processes will be altered or suspended; 
· Describe what actions can be taken while those permits/processes are not fully in place; and 
· Identify any notifications that must be made to the city, town, or village in lieu of a permit application. 
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Coastal Erosion Overlay Zone 3. Bay littoral zone.
including bluffs, dunes, beaches, and nearshore areas,
which contains erosion control structures which are.
isolated and discontinuous, or which have no substantial
flooding or erosion protection function.

Coastal Erosion Overlay Zone 4. Bay littoral zone,
including bluffs, dunes, beaches, and nearshore areas,
which contains numerous erosion control structures.
Within this zone the loss of natural resources and
features such as bluffs, dunes, and beaches mean that
in many cases erosion control structures provide the only
remaining protection against flooding and erosion.
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