






































































 

 

 

 

 

 

 

 

 

EXHIBIT 5 





 

 

 

 

 

 

 

 

 

EXHIBIT 6 



From: Polishook, Lewis (DOS)
To: Young, Alicia (DOS); Forezzi, Kerry (DOS)
Subject: Fwd: Attica Cemetery - Forest Lawn Response Information to Division
Date: Thursday, December 16, 2021 3:06:13 PM
Attachments: image001.png

Attica CemeteryMerger Document Exhibits.pdf

Sent from my iPhone

Begin forwarded message:

From: "David F. Fleming" <dff@fwc-law.com>
Date: December 16, 2021 at 11:05:24 AM EST
To: "Polishook, Lewis (DOS)" <Lewis.Polishook@dos.ny.gov>
Subject: Attica Cemetery - Forest Lawn Response Information to Division

﻿
ATTENTION: This email came from an external source. Do not open attachments or click on links

from unknown senders or unexpected emails.

Good morning, Director Polishook. In response to the questions posed to Forest Lawn
on December 8, 2021, please find the following responses.  Please note the responses
to the Division questions in green.  Where supporting documentation is helpful it is
indicated in blue and is attached as additional exhibits.  I stand ready to answer any
further questions the Division might have regarding this merger which is authorized by
statute and the parties to this transaction.
 
Thank you.

David Fleming
 
 
 
Questions:
 
As to the question about photos of postings, it would be helpful for those to be
clearly labeled as to where and when the photos were taken when you submit
future applications.

Noted.  Please see the screen shot in the links below of the postings that
show the date the photo was taken at the cemetery and general location.

<!--[if !supportLists]-->·         <!--[endif]-->Photographed May 8th on the
grounds of the Attica Cemetery Association

mailto:Lewis.Polishook@dos.ny.gov
mailto:Alicia.Young@dos.ny.gov
mailto:Kerry.Forezzi@dos.ny.gov
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<!--[if !supportLists]-->·         <!--[endif]-->Photographed August 19th on
the grounds of the Griffins Mills Cemetery Association

<!--[if !supportLists]-->·         <!--[endif]-->Photographed May 7th on the
grounds of the Quaker Settlement Cemetery Association

 

1. In accordance with 1506-c, did Forest Lawn receive consent from Erie County
to merge, per section 1506(c)?

<!--[if !supportLists]-->·         <!--[endif]-->No as Attica is in Wyoming
County.  

In follow up to this question, we did send municipal letters to all towns and
villages of cemeteries, Amherst, Hamburg, West Seneca and received
notification receipts for those letters. This information was provided in the
documentation previously submitted to the Division.

 

<!--[if !supportLists]-->2.       <!--[endif]-->What will Forest Lawn charge for
services at Attica post-merger? Will they have different rates based on the
cemetery? How will existing lot owners be protected from substantial
increases at the time of future interment?

<!--[if !supportLists]-->·         <!--[endif]-->Considering the challenges
cemeteries are currently facing (cremation, people not lining up to
buy graves, societal changes, etc.), Forest Lawn has not, at this
time, contemplated raising burial space prices and makes it clear in
our PowerPoint presentation distributed at both board and lot
owners meetings, that we will not be raising prices. 
However, we also make it clear that service fees will go up by the
state’s annual allowed ECI. Pricing is addressed on two pages of
that PowerPoint.   Page 16 is attached and states that “pricing
structures already in place at individual cemeteries will be honored,
and will be managed to ensure compliance with regulatory and
legal requirements” and attached Page 19 affirms that “the pricing
structures, as well as rules and regulations for memorials, etc.
already in place at individual cemeteries will be honored...” 
 

3. Exhibit I included photos of a notice (for an 8/2/21 meeting) posted to a gate,
a wall, and a sign. Where were these photos taken? Are these on Forest Lawn
or Attica grounds?

<!--[if !supportLists]-->·         <!--[endif]-->Photos dated 8/2/2021
were posted on the grounds at each of Forest Lawn cemeteries



(Forest Lawn, Lakeside, St. Matthews, Williamsville) as notification
for their lot owners meeting.  In addition, prominent notice of this
meeting was posted on our website and in the newspaper for three
consecutive weeks. 

<!--[if !supportLists]-->·         <!--[endif]-->Notice for Attica Cemetery
Association lot owners meeting was photographed on 5/8/2021 on
the grounds of Attica Cemetery Association (aka Forest Hill).

 

4. Exhibit T, Financial Projections: 
 

a. We need Forest Lawn to provide estimates for Attica burial projections
post-merger. This area was left blank.

<!--[if !supportLists]-->·         <!--[endif]-->We cannot with any
accuracy provide burial projections post-merger as post-merger
burial projections will be impacted by such factors as COVID,
cremation, burial rights per grave, advertising, community
engagement, etc.  Rather, what is reasonable to do is to
estimate Interment fees using a 5-year average interment
revenue, and then increasing the average interment fee revenue
by 2% (ECI) each year.  As the table below illustrates, in the
course of three years burials swing 100% and the swing in the
mix is even higher (full body/ cremation).  That is why in our
experience, we do not estimate post-merger burial numbers and
why we can only project post-merger service fee income
increase. 

<!--[if !supportLists]-->Ø  <!--[endif]-->Burials past three
years:

2020: total burials 31 (12 body/17 cremations/2
out of state)

2019: total burials 26 (13 body/13 cremations)

2018: total burials 15 (6 body/9 cremations)

Additionally, to conservatively support our projected service
fee generated revenues, Attica currently allows 2 burials per
lot.  Forest Lawn’s policy, that was shared with Attica’s board
and lot owners, allows 4 burials – 4 urns, or 1 casket and 3
urns.

 
b. How does Forest Lawn justify providing future-year estimates based on

previous 5-year results, rather than the last completed year which



showed a substantial turn-around in annual finances?

<!--[if !supportLists]-->·         <!--[endif]-->There are significant
fluctuations in revenue from year to year.   Businesses do not
utilize one year of operations as the basis for projections or
planning. Neither do municipal governments. 

<!--[if !supportLists]-->·         <!--[endif]-->For example, total revenue
increased from $34K to $51K (about 50%) from 2019 to 2020.  This
was caused by increased grave sales of $5K and increased interest
and dividends of $10K.  The use of five-year averages minimizes
the impact of these fluctuations and is a more conservative
approach.

 

c. Revenues
 

<!--[if !supportLists]-->                                               i.            <!--[endif]-->Forest Lawn claims a
35% increase in sales. We would like to see the basis for their
estimates for grave sales, interment fees, and foundations. 

<!--[if !supportLists]-->·         <!--[endif]-->A detailed
explanation of this estimate was previously provided in
writing.  35% increase in sales is a one-time increase in
year one.  Subsequent years are conservative in
comparison.  Forest Lawn’s experience in previous
cemetery mergers have been much more significant as
indicated in the Mergers and Acquisitions Historical Sales
Increases document.  The increase in sales volume at a
newly merged cemetery will be achieved as it always has
been, through the “new broom effect”:

<!--[if !supportLists]-->a)      <!--[endif]--
>Pre-need options for grave sales that
includes the ability to pay over time which
is currently unavailable to Attica, inclusive
of no-interest payments vs the current
option of payment in full by cash or check. 

<!--[if !supportLists]-->b)      <!--[endif]--
>Forest Lawn accepts debit and credit
cards vs accepting only cash or check
which are the only options presently
allowed at Attica for both at-need and pre-
need sales.



<!--[if !supportLists]-->c)       <!--[endif]--
>Immediate access to sales staff that will
be hired within the community. (Post-
merger, Forest Lawn will engage with
Attica trustees who have expressed an
interest in providing sales help on a part-
time basis).

<!--[if !supportLists]-->d)      <!--[endif]--
>Introducing effective and proven
targeted advertising to build community
awareness including, placemats at local
diners, local community papers, senior
citizens newsletters, history tours of the
cemetery, various social media platforms
such as Facebook, and most importantly, a
website for Attica with 24/7/365
phone/email/text, answered by trained
Forest Lawn staff. 

<!--[if !supportLists]-->·         <!--[endif]-->Service fees:  Our
increase in service fees is derived from the annual ECI.

<!--[if !supportLists]-->·         <!--[endif]-->Foundations: Pre-
need and at-need sales will result in an increase in
foundation fees because families want to purchase
monuments to identify their loved ones. 

<!--[if !supportLists]-->Ø  <!--[endif]-->Forest Lawn
has a full-time memorial staff person to work
exclusively with families and monument builders
to assure a smooth and easy foundation
installation and collection of fees.

 

<!--[if !supportLists]-->                                             ii.            <!--[endif]-->Even with their
estimated sales increase, overall revenue stays flat compared to
2020 results. If sales don’t increase at the anticipated level, how
do they adjust for that?

<!--[if !supportLists]-->·         <!--[endif]-->The Cemetery has
a $121,000 permanent maintenance endowment and a
$323,000 endowed care fund.  Assuming a 3.25% return,
the endowment provides an annual return of $14,100 in
year one which is 98% of annual maintenance & mowing
costs.  There is also $128,000 in operating funds at



12/31/2020.

<!--[if !supportLists]-->·         <!--[endif]-->Consolidation
with Attica strengthens Forest Lawn’s overall financial
position through the PM: Grave Sales Ratio Formula
whereby for every $1,000 worth of Attica’s PM, Forest
Lawn would have to sell $10,000 worth of graves to equal
that amount (since 10% of every grave sale goes to the
PM).  When you apply Attica’s PM numbers to this
formula $120,000: (X(10%)), X=$1,200,000.  That means
that Forest Lawn would have to sell $1,200,000 worth of
graves to equal the amount that Attica’s PM provides via
this merger- a significant influx of money to the PM fund.

<!--[if !supportLists]-->·         <!--[endif]-->A professionally
managed cemetery, with active sales and marketing
executives who will take action to increase sales activity. 
For example: contacting and then following up with the
next of kin regarding the purchase of nearby/adjacent
spaces to their loved ones. 

<!--[if !supportLists]-->·         <!--[endif]-->Creating sales
opportunities through “special” events.  The public comes
for an event and while there, has the opportunity to make
prearrangements.  Such events may include (as Division
staff typically recommends recommends) chicken BBQs,
veterans’ events, cemetery heritage days, etc.

 

<!--[if !supportLists]-->                                           iii.            <!--[endif]-->Fundraising income is
$0. Does Forest Lawn plan to fundraise for Attica’s cemetery
post-merger?

<!--[if !supportLists]-->·         <!--[endif]-->No.  Forest
Lawn’s proven cluster/shared services model has always
and continually assures business based successful
operating results, not relying on the hope of annual
fundraising.  However, our PowerPoint which is
distributed to each person at board and lot owners
meetings provides information on our Forest Lawn
Heritage Foundation, a 501(c )3 has discussed with the
Trustees and lot owners a managed and formal grant and
testamentary bequest program for community members
and lot owners who are favorably disposed to providing
gifts to have associated naming rights to needed capital



projects, beautification, etc. to the cemetery.

 

<!--[if !supportLists]-->                                           iv.            <!--[endif]-->What is the basis for
interest & dividend predictions? How will this be determined
once funds are comingled?

<!--[if !supportLists]-->·         <!--[endif]-->PM Interest and
dividends are based on annual board approved
benchmarks and set in cooperation by independent
professional investment advisors.  These results and
benchmarks are reviewed quarterly by Trustees. The
Investment Policy Statement provides 3.25% minimum
annual return.  Whether funds are comingled or not, the
minimum income is 3.25%. 

 
d. Expenditures

 

<!--[if !supportLists]-->i.                 <!--[endif]-->What is the basis for
the expenditures provided?

<!--[if !supportLists]-->·         <!--[endif]-->Taken from
Attica’s annual filings with the State Cemetery Board.

 

ii.           Why would insurance and utilities costs increase?

<!--[if !supportLists]-->·         <!--[endif]-->Utility costs are
expected to increase annually as is with every business. 

<!--[if !supportLists]-->·         <!--[endif]-->Forest Lawn takes
a very conservative approach towards protection of its
assets and thus purchases insurances that the board feels
is appropriate and consistent with Forest Lawn’s.

 
iii.            There is a one-time cost in year-1 for Website/Memorial

Pages. Do they not expect there to be a cost for continued
use and maintenance?

<!--[if !supportLists]-->·         <!--[endif]-->No, creating the
website (which then allows online access to the Memorial
Pages) is a one-time expense. 



 

iv.         What is included in their Advertising costs and what
do they expect the return on investment to be?

<!--[if !supportLists]-->·            <!--[endif]-->We would make
a very modest investment in advertising and use the
following methods to reach potential customers:

<!--[if !supportLists]-->Ø  <!--[endif]-->Social
media, Facebook, Google ads and etc. 

<!--[if !supportLists]-->Ø  <!--[endif]-->Roadside
signage posted at the cemetery entrance that
creates awareness of available space and contact
information (name, phone and text number, email
address).

<!--[if !supportLists]-->Ø  <!--[endif]--
>Sponsorship and involvement in community
events, placement of ads in local print
publications, and the use of targeted direct mail
which has proven to be effective in reaching the
target audience. 

Given the modest expenditure, we anticipate a very
robust positive ROI, and just a few incremental
sales will offset the expenditures.

 

<!--[if !supportLists]-->                                             v.            <!--[endif]-->Is $600/year a realistic
Administrative allocation cost, from year 1, to perform Attica
services and provide 24/7 support?

<!--[if !supportLists]-->·         <!--[endif]-->Thank you for
bringing this to our attention.  This is an accounting
change, and we are no longer using this assumption. 
It has been removed from the financial analysis. All
administration will be handled by existing Forest
Lawn staff using Forest Lawn Group’s new
comprehensive operating system, Beyond Pro, and
Sage 300 accounting software designed to manage
multiple cemetery operations.

 

<!--[if !supportLists]-->                                           vi.            <!--[endif]-->Was the cost to digitize
and organize Attica’s records included in projections?



<!--[if !supportLists]-->·         <!--[endif]-->No – Forest Lawn
will use existing staff and its professional scanning
equipment in our Margaret L. Wendt Archive and
Resource Center to digitize and organize records (as has
been done with previous mergers).

 

<!--[if !supportLists]-->                                         vii.            <!--[endif]-->Forest Lawn states that
the overall expenditures will be reduced but it appears that the
elimination of the one staff person and related payroll taxes is
the only savings.

<!--[if !supportLists]-->·         <!--[endif]-->Overall
expenditures will be reduced through the Cluster / Shared
Service Model because:

<!--[if !supportLists]-->Ø  <!--[endif]-->Centralized
and shared sales/accounting/ care and
maintenance and interment services are designed
to maximize operating units, increase efficiency,
and minimize errors. Forest Lawn uses Best-In-
Class electronic and accounting systems like the
Sage 300 and Beyond Pro as noted in 4(d)(v).  
These sophisticated systems are run by
professionally trained staff (typically one person,
or in some cases a few) who can manage multiple
cemeteries or tasks vs volunteers. 

 
General Questions:
 

1. Can Forest Lawn provide an analysis of their Permanent Maintenance fund to
support their claim that they can support their current and “newly acquired”
cemeteries maintenance needs in perpetuity?

<!--[if !supportLists]-->·         <!--[endif]-->We don’t believe that the Division
of Cemeteries or its accounting staff is able to provide guidance to support
the notion that any regulated cemetery in NYS has a formula for sufficient
PM funds to support the promise of perpetual care.

<!--[if !supportLists]-->·         <!--[endif]--> However, Attica and all of the
candidate merger cemeteries assuredly do not have enough PM to
support the promise of perpetual care.  Combining their PM with Forest
Lawn’s $31 million assures the best likelihood of perpetual care for Attica
and all target cemeteries and provides Forest Lawn with tremendous and
otherwise unattainable injection of Permanent Maintenance restricted



dollars.  Example: Attica (as of the 2020 report to the Division), has
$120,000 in PM.  Forest Lawn would have to sell $1,200,000 in grave
sales in one year in order to equal the present value of the $120,000 PM
capital injection that is provided through this merger. 

 
2. Can Forest Lawn provide financial reports to support their claim that they

have successfully increased sales and revenues and decreased expenses for
other cemeteries of similar size that they have previously merged with?

<!--[if !supportLists]-->·         <!--[endif]-->Forest Lawn’s Mergers and
Acquisitions Historical Sales Increases document supports the claim.  The
increase in sales volume at a newly merged cemetery will be achieved as it
always has been, through the “new broom effect”:

<!--[if !supportLists]-->a)      <!--[endif]-->Pre-need options
for grave sales that includes the ability to pay over time
which is currently unavailable to Attica, inclusive of no-
interest payments vs the current option of payment in full
by cash or check. 

<!--[if !supportLists]-->b)      <!--[endif]-->Forest Lawn
accepts debit and credit cards vs accepting only cash or
check which are the only options presently allowed at
Attica for both at-need and pre-need sales.

<!--[if !supportLists]-->c)       <!--[endif]-->Immediate access
to sales staff that will be hired within the community.
(Post-merger, Forest Lawn will engage with Attica trustees
who have expressed an interest in providing sales help on
a part-time basis).

<!--[if !supportLists]-->d)      <!--[endif]-->Introducing
effective and proven targeted advertising to build
community awareness including, placemats at local diners,
local community papers, senior citizens newsletters,
history tours of the cemetery, various social media
platforms such as Facebook, and most importantly, a
website for Attica with 24/7/365 phone/email/text,
answered by trained Forest Lawn staff. 

 

3. How will Forest Lawn solicit input from lot owners and the local community in
the continued operation of Attica?  One idea we have considered is an
advisory board or panel of local lot owners/ other “notables.”  But, given that
only two Forest Lawn lot owners personally participated in Forest Lawn’s lot
owners’ meeting, we are concerned that the merger will leave Attica lot



owners with zero input into how Attica is run.

<!--[if !supportLists]-->·         <!--[endif]-->Attica, like all target
cemeteries, report that they seldom have many lot owners at their
annual meeting.  Often, these cemeteries don’t have any lot owners in
attendance which is typical for both NYS regulated and non NYS
cemeteries.

<!--[if !supportLists]-->·         <!--[endif]-->Virtual Lot Owners’ meetings
will be held where any and all lot owners would be able to attend via
Zoom.  The Zoom meeting will be facilitated by current Forest Lawn IT
staff able to bring equipment and skills to any local building.  Access to
this equipment allows for anyone to attend and fully participate even if
they don’t have access to technology.

<!--[if !supportLists]-->·         <!--[endif]-->Forest Lawn will be opening
many new channels of communication with lot owners and the Attica
community, which will give lot owners many more opportunities to
share their opinions, concerns, and general feedback with us.  These
include:

<!--[if !supportLists]-->Ø  <!--[endif]-->A website for Attica
Cemetery Association (none exists today) that will give lot
owners and the community ready access to information about
what’s happening at Attica/Forest Hill and a channel to provide
feedback through the site’s email.

<!--[if !supportLists]-->Ø  <!--[endif]-->Social media platforms
such as Facebook, Instagram, Google Reviews, Google Business
page, etc. provides online opportunities for feedback/reviews,
and customer satisfaction surveys.

<!--[if !supportLists]-->Ø  <!--[endif]-->The PowerPoint
(approved by Lewis Polishook three years ago) distributed to
each trustee, lot owner, and Division of Cemeteries
representative present at the Lot Owner’s meetings clearly
states (and verbalized at those lot owner meetings), that Forest
Lawn will develop a local “Friends of Attica Cemetery
Association” group who will meet at a local venue (church, hall,
etc.) with beverages and snacks provided by Forest Lawn a
minimum of twice annually to seek input, garner support,
launch scouting and veterans programs, etc.  Forest Lawn has
also made it clear that should the “Friends” organization not
have community support the value and expense for this
program will be reassessed. 

<!--[if !supportLists]-->Ø  <!--[endif]-->A variety of events and



activities (some on-site and some virtual) to which all will be
welcomed.  These include commemoration ceremonies
(Memorial Day, Veterans Day, etc.), “Town Hall” meetings in
which we answer the public’s questions about “death care”,
and virtual or in-person workshops (dependent on seasonality
and COVID) that are designed to help navigate our Memorial
Page, etc.

 

4. Does Forest Lawn intend to maintain separate accounting records for each
cemetery it acquires so they can report on them individually and monitor
results as needed?

Forest Lawn maintains month to date and year to date consolidated
income statements and balance sheets.  Forest Lawn has the ability to
review revenue and expense by cemetery.  

 

5. Can Forest Lawn provide an attestation that they have effectively identified,
disclosed, and managed any conflicts of interest and related party
transactions?

<!--[if !supportLists]-->·         <!--[endif]-->Yes, attached you will find an
Attestation from Forest Lawn stating that it has identified, disclosed,
and managed conflicts of interest and related party transactions.

 

 
 
 
David F. Fleming, Jr.
Chief Operating Officer
Featherstonhaugh, Wiley & Clyne, LLP
111 Washington Avenue, Suite 501
Albany, NY  12210
(518) 436-0786 Ext. 437
Fax: (518) 427-0452
dff@fwc-law.com
 

 

Bridging the gap between business and government
 
--------------------------------------------------------------------------------------
 

mailto:dff@fwc-law.com


The information transmitted is intended only for the person or entity to which it was
intended to be addressed and may contain confidential and/or privileged material
which is protected by attorney-client privilege. Any review, retransmission,
dissemination or other use of, or taking of any action in reliance upon, this information
by persons or entities other than the intended recipient is prohibited. If you received
this in error, please immediately contact the sender and delete/destroy the
information transmitted in error from any computer or other source.
 
Under U.S. Treasury regulations, we are required to inform you that any advice
contained in this e-mail or any attachment hereto is not intended to be used, and
cannot be used, to avoid penalties imposed under the Internal Revenue Code.
 
 
 
 
Your message is ready to be sent with the following file or link attachments:
 
Attica CemeteryMerger Document Exhibits.pdf
 
 
Note: To protect against computer viruses, e-mail programs may prevent sending or
receiving certain types of file attachments.  Check your e-mail security settings to
determine how attachments are handled.
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